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minnetonka

Where quality is our nature

PLANNING COMMISSION AGENDA
JUNE 16, 2011—6:30 P.M.

CITY COUNCIL CHAMBERS—MINNETONKA COMMUNITY CENTER

1. Call to Order
2. Roll Call
3. Approval of Agenda
4. Approval of Minutes: June 2, 2011
5. Report from Staff
6. Report from Planning Commission Members
7. Public Hearings: Consent Agenda:
No items
8. Public Hearings: Non-Consent Agenda Iltems
A. Ordinance regarding zoning variances. (11015.11a)
RECOMMENDATION: Recommend the city council approve the request. (4 votes)

. Recommendation to City Council (Tentative Date: June 20, 2011)
o Project Planner: Susan Thomas/Loren Gordon

B. An ordinance amending the telecommunication ordinance. (97031.11a)
RECOMMENDATION: Recommend the city council approve the request. (4 votes)

. Recommendation to City Council (Tentative Date: June 20, 2011)
. Project Planner: Susan Thomas/Loren Gordon
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9. Other Items:
A. Concept plan for reuse of an existing building at 11525 Excelsior Boulevard.

RECOMMENDATION: Discuss concept plan with the applicant. No formal action
required.

. Recommendation to City Council (Tentative Date: July 11, 2011)
. Project Planner: Loren Gordon

10. Adjournment
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Notices

1.

2.

Please call the planning division at (952) 939-8298 to confirm meeting dates as they
are tentative and subject to change.

Applications scheduled for the July 7, 2011 Planning Commission meeting:

Project Description: The property owner is proposing to reconstruct the garage on the
property at 3013 Lake Shore Blvd. The reconstruction would involve adding second
floor living space above the garage which would be used as an accessory apartment.
The proposal requires a variance to maintain the existing side and front yard setbacks,
and a conditional use permit for an accessory apartment.

Project No.: 11010.11a Staff: Jeff Thomson

Ward/Council Member: 3—Brad Wiersum Section: 17

Project Description: The applicant is proposing to reconfigure three properties at
12918, 12910, and an unaddressed property on Rutledge Circle into two lots. The
proposal requires approval of a preliminary plat.

Project No.: 04005.11a Staff: Susan Thomas
Ward/Council Member: 2—Tony Wagner Section: 15

Project Description: The applicant has requested a variance to extend the second floor
of the home over the existing garage at 18008 Powderhorn Drive. The home has a
non-conforming wetland and front yard setbacks.

Project No.: 10045.11a Staff: Stephanie Scott-Sims
Ward/Council Member: 4—James Hiller Section: 19

Project Description: The Beachside Two Homeowners Association is proposing to
install a development identification sign near the intersection of Smetana Road and
Sanibel Drive. The sign would be set back 24 feet from the pavement of Smetana
Road, but just 1 foot from the Beachside property line. A 10-foot setback is requires.
Project No.: 11008.11a Staff: Susan Thomas
Ward/Council Member: 1—Bob Ellingson Section: 35

Project Description: The applicant is requesting a 53-foot shoreland setback variance
and a 2-foot floodplain setback variance for the construction of a deck at 5658 Seven
Oaks Court.

Project No.: 10017.11a Staff: Stephanie Scott-Sims
Ward/Council Member: 1—Bob Ellingson Section: 34

Project Description: The applicant is requesting a variance for the construction of a
deck at 16341 Temple Terrace.

Project No.: 06043.11a Staff: Jeff Thomson
Ward/Council Member: 4—Hiller Section: 29
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WELCOME TO THE MINNETONKA PLANNING COMMISSION MEETING

This outline has been prepared to help you understand the public meeting process. The
review of an item usually takes the following form:

1. The chairperson of the meeting will announce the item to be reviewed and ask for
the staff report on the subject.

2. Staff presents their report on the item.
3. The Commission will then ask City staff questions about the proposal.
4. The chairperson will then ask if the applicant wishes to comment.

5. The chairperson will open the public hearing to give an opportunity to anyone
present to comment on the proposal.

6. This is the time for the public to make comments or ask questions about the
proposal. Please step up to the podium, speak clearly, first giving your name
(spelling your last name) and address and then your comments.

7. Atlarger public hearings, the chair will encourage speakers, including the
applicant, to limit their time at the podium to about 8 minutes so everyone has
time to speak at least once. Neighborhood representatives will be given more
time. Once everyone has spoken, the chair may allow speakers to return for
additional comments.

8. After everyone in the audience wishing to speak has given his or her comments, the
chairperson will close the public hearing portion of the meeting.

9. The Commission will then discuss the proposal. No further public comments are
allowed.

10. The Commission will then make its recommendation or decision.

11. Final decisions by the Planning Commission may be appealed to the City Council.
Appeals must be written and filed with the Planning Department within 10 days of
the Planning Commission meeting.

It is possible that a quorum of members of the City Council may be present. However, no
meeting of the City Council will be convened and no action will be taken by the City
Council.



UNAPPROVED
MINNETONKA PLANNING COMMISSION
MINUTES

JUNE 2, 2011

CALL TO ORDER
Acting Chair Adams called the meeting to order at 6:30 p.m.
ROLL CALL

Commissioners Magney, A. Thomas, Adams, Daeges, were Lehman were
present. Sjeklocha and Cheleen were absent.

Staff members present: Community Development Director Julie Wischnack,
Principal Planner Susan Thomas, Planner Stephanie Scott-Sims, Natural
Resources Manager Jo Colleran, and Water Resource Engineer Liz Stout.

APPROVAL OF AGENDA: The agenda was approved as submitted with an
additional condition for Item 8A as provided in the change memo dated June 2,
2011.

APPROVAL OF MINUTES: May 26, 2011

Magney moved, second by Daeges, to approve the May 26, 2011, meeting
minutes as submitted.

Magney, A. Thomas, Adams, Daeges, and Lehman voted yes. Sjeklocha
and Cheleen were absent. Motion carried.

REPORT FROM STAFF

Wischnack updated commissioners on the actions of the city council on land use
items from its May 16, 2011 meeting:

o Adopted a resolution approving the adult day care center on County
Road 73 with conditions.

. Introduced an ordinance amendment regarding zoning variances. It
will be reviewed by the planning commission at its next meeting.

. Adopted an amendment to the telecommunications ordinance
regarding horizontal projections.

. Adopted a resolution approving a flood plain alteration permit for a

pool on Biscayne Lane.
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o Adopted a resolution to vacate easements on Lake Street
Extension.
. Adopted a resolution approving a conditional use permit and site

plan approval for Youngsted’'s Goodyear on Wayzata Boulevard.
. Adopted a strategic profile for the city.

Adams asked if the city is facing a backlog of variance applications once the
ordinance is adopted. Wischnack answered affirmatively. S. Thomas stated that
the city has received seven variance applications that will be reviewed by the
planning commission in July 2011. Of those seven, four were on the agenda for
the planning commission meeting prior to the ruling by the Minnesota Supreme
Court.

6. REPORT FROM PLANNING COMMISSION MEMBERS: None
7. PUBLIC HEARINGS: CONSENT AGENDA: None
8. PUBLIC HEARINGS

A. Expansion permit and floodplain alteration permit for construction of
a new home at 20 Westwood Circle. (10043.10a)

Acting Chair Adams introduced the proposal and called for the staff report.

Scott-Sims reported. She recommended approval of the application based on the
findings and subject to the conditions listed in the staff report.

A. Thomas asked if the rain garden is a condition of approval. Scott-Sims
answered that it is not because other techniques could be used to meet the
storm water management requirements. It would probably be the easiest tool to
meet the requirements, so staff made the suggestion. It is a requirement that the
applicant provide a storm water management plan before issuance of a building
permit.

A. Thomas questioned what would be possible options. Stout listed options that
would include credit for additional wetland buffers, a compost amendment to
decompact the soil and add organic material to increase the perviousness of the
disturbed soil, installing a rain garden at other locations, and utilizing pervious
pavement for the driveway and other hard surfaces.

A. Thomas asked if a depression that would hold water would be an option. Stout
explained that the city’s infiltration management rule does require infiltration.
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Most stormwater ponds do not infiltrate through the bottom into the ground water,
so a traditional stormwater pond would not be an option. A. Thomas commented
that the traditional ones are a breeding ground for mosquitoes and can be an eye
sore.

A. Thomas asked why expansion permits are granted and why nonconforming
uses are allowed to perpetuate. He understood that state law allows a
nonconforming use to be maintained, replaced, and reconstructed. Scott-Sims
explained that there is no option for the property to become a conforming use
with current setback regulations due to the limited buildable area.

A. Thomas read “reconstruction” to mean reconstruction that would exactly
match the preexisting condition. He was troubled with expanding a
nonconforming use and making it more nonconforming. S. Thomas stated that
staff discussed the application at length and, at first, did not unanimously agree
on the best course of action. The city must allow the property owner reasonable
use of the property. Tearing down and rebuilding the residence in the same
footprint is one option and would not require any action other than receiving a
building permit. Though there are areas of the proposed footprint that are
different than the existing footprint, in this case, no part of the proposed house
would be located closer to the property lines or required setbacks from the
natural features. The footprint would expand in some areas, but would not be
closer or more nonconforming in terms of its setbacks. The options are build
what was there before or build something different without getting closer to
property lines and protected areas. Staff recommends building something
preferred over the existing structure that would not increase the nonconformance
of the setbacks. Review of an expansion permit allows conditions of approval to
be added to the proposal such as stormwater management practices or a
conservation easement. That would not be possible if the property owner tore
down the existing residence and built in the same footprint.

A. Thomas asked if staff is 100 percent behind a recommendation by the time it
is presented to the planning commission. S. Thomas answered affirmatively.
Conditions are added until everyone, including engineering and natural resources
staff, are comfortable with the proposal.

Magney asked for the differences in the types of wetlands. Colleran explained
the eight types of wetlands. Type 1 has saturated soil with plants that will grow in
wet conditions and the ground would dry out in summer; type 2 has cattails and
looks like a marsh; types 3 and 4 are cattail marshes with open water; type 5 is
an open pond; 6 is a shrub-type environment; 7 is a shrub-tree swamp; and 8 is a
Tamarack bog and swamp.
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In response to Magney’s question, Stout explained that any amount of soil would
be considered floodplain fill. Fill less than 1,000 square feet or 50 cubic yards
could be allowed with just staff approval and any fill over those amounts would
require approval of the city council.

Magney noted that the east side of the site is bordered by St. Louis Park.

Adams asked if the property has city water and sewer. Scott-Sims answered
affirmatively.

Greg Mlodozyniec, 20 Westwood Circle, applicant, stated that the tank is the
clean-out valve for the city sewer. He is acting as the contractor for the project.
He has been planning it for 2.5 years. He has met all of the requirements staff
requested. He would appreciate approval of the application.

The public hearing was opened. No testimony was submitted and the hearing
was closed.

Magney visited the site and was concerned with low soil conditions. He was glad
a condition of approval would require a soil report approved by the city’s building
official. Mr. Mlodozyniec has contacted a structural engineer and is waiting to
hear back from the geotechnical engineer who would do the soil borings and
assist with the structural slab. He is following the recommendations of the
building department staff.

A. Thomas moved, second by Daeges, to adopt the resolution on pages
A12-A15 of the staff report including an addition provided in the change
memo dated June 2, 2011, which approves an expansion permit and a
floodplain alteration permit for the construction of a new house at 20
Westwood Circle. Approval is based on the following findings:

1) The applicant has met the burden of proof outlined in City Code §300.29
Subd. 7(c):

a. Reasonable expansion and circumstances unique to the property:
o The proposed construction of a new home is reasonable.
o The existing house was built in 1948 and predates the city’s

zoning ordinance. The existing house has non-conforming
wetland, floodplain, and side yard setbacks.
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b.

o The proposed house will maintain the existing non-
conforming setbacks and will not intrude into the required
setbacks beyond the distance of the existing structure.

o The proposed floodplain alteration amount is minimal and
necessary in order to allow for the grading of the new home.
The proposed compensation area is adequate.

Neighborhood character: The proposed new house will maintain the
residential character of the surrounding neighborhood.

Approval is subject to the following conditions:

1) Prior to issuance of a building permit:

a.

A copy of this resolution must be recorded with the county and a
copy of the recorded document returned to the city.

Install a temporary rock driveway, erosion control, tree protection
and wetland protection fencing as required by natural resources
staff for inspection and approval. These items must be maintained
throughout the course of construction.

Provide a stormwater management plan to the city’s engineering
staff for review, comment, and approval.

The property owner must stake the area where the Type 1 wetland
edge ends and the Type 2 wetland begins as a “no mow” area
beyond that point. Staff must review and approve the location of the
stakes.

The property owner must enter into a “hold harmless/restrictive
covenant” agreement with the city. A copy of this agreement must
be recorded with the county and a copy of the recorded document
returned to the city.

Provide a soils report from a licensed engineer and structural
information from a structural engineer for the new house as
required by the city’s building official.
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2) This expansion permit approval will end on December 31, 2012, unless
the city has issued a building permit for the project covered by this
resolution or approved a time extension.

Daeges, Lehman, Sjeklocha, A. Thomas, and Adams voted yes. Magney
and Cheleen were absent. Motion carried.

9. OTHER BUSINESS

A. Concept plan review for YMCA at 12301 Ridgedale Drive.

Acting Chair Adams introduced the concept plan and called for the staff report.

S. Thomas reported. Staff recommends the planning commission provide
comments and feedback to assist the applicant with future direction that may
lead to the preparation of more detailed development plans.

Lehman asked if the aerial view is accurate. The property appears to overlap with
an adjacent property. S. Thomas explained that the Red Stone Parking area
does encroach onto the YMCA property. There is a lease agreement between
the YMCA and Red Stone for those spaces. The parking agreement will need to
be considered for redevelopment of either property.

Tom LaSalle, representing the YMCA, applicant, stated that:

The YMCA was built in 1979.

It is a 73,000 square-foot building on 10.5 acres.

There are 255 parking stalls on one side and 35 on the other.

In 2009, a market study showed that 7,000 people are members. If
a new building would be constructed, then it is estimated that
number could be increased by 1,400 new members. Also, 45
percent of the households have interest in programs for individuals
55 years of age and older; 76 percent want a larger indoor walking
area; 71 percent want a warm-water, zero-entry pool; and 61
percent want rehabilitation programs.

The site is not being used efficiently. It is guided for mixed use.
The programs have become obsolete. It has racquetball courts and
cold-water pools. What is being done in 73,000 square feet can be
done more efficiently and better in 50,000 square feet. The features
people want now can be added.
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. The current facility has structural issues. The groundwater is
pressing up against the slab, the heat pump is inefficient, and the
visibility of the facility needs improvement.

o YMCA has looked for redevelopment options. The goals include
moving the YMCA closer to the road to provide better visibility,
adding senior housing which meets the market study needs, and
constructing a medical office building that would fit in well with the
program.

. A neighborhood meeting was held and the feedback was favorable.

Lehman asked what happened when a car ran into a wall near the pool. Mr.
LaSalle said that was repaired and did not factor into the decision.

Lehman asked how the programs would change to meet seniors’ needs. Mr.
LaSalle said that a warm-water, zero-entry depth pool works better for youth and
seniors. The summer programs would continue for teens.

Lehman asked what the marketing study showed related to senior housing for
the area. Mr. LaSalle said that YMCA is the land owner. A senior housing
developer feels the location would be ideal and would fit a niche in the market
particularly with the YMCA located next to the senior housing. It would give the
senior housing a competitive advantage.

Lehman asked how this project would compare to other redevelopments of
YMCAs. Mr. LaSalle said that the Southdale YMCA just began construction. That
site had complications. The Minnetonka site will be able to continue to operate
until the new YMCA would be operational. If the mixed use plan would not be
feasible, then the YMCA would have to close for remodeling. In either case, the
result would be an updated YMCA. The operating cost savings would be
significant and the spaces would be easier to make work for today’s demands.

Daeges asked what type of senior housing would be provided. Mr. LaSalle
looked at a combination with primarily independent living and a piece of assisted
care or possibly memory loss.

Adams asked if senior housing would be rental or owner-occupied. Mr. LaSalle
stated that the developers he has talked to provide rental units.

Adams questioned if there is a similar facility with a YMCA attached to senior
housing. Mr. LaSalle explained that the site’s size is unique. Woodbury has a
similar mixed development.
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Adams noted issues for redevelopments of this scale include tree loss and
affordable housing. Wischnack provided that the concept plan has been reviewed
by the Minnetonka Economic and Development Advisory Commission who has
been considering tax increment financing (TIF) and other avenues for the project.

Adams opened a public hearing.

Mike Berry, 2020 Dwight Lane, received a postcard from the city notifying him of
the meeting. He was not informed of a previous neighborhood meeting held by
the applicant. He is nervous regarding tree loss on the south side of the site and
the height of the senior-living building. He questioned how far south the senior
building would be located and its elevation.

Mr. LaSalle explained that the concept plan includes a four-story senior building
with underground parking for 100 cars. The plan is very preliminary. There is no
developer associated with the project yet. The senior building would need to
have 150 units, the office building would need to be a reality, and the city would
assist with some type of financial assistance for the site in order for the applicant
to build a new YMCA financially. If that would not work out, then the current
YMCA would be remodeled. The YMCA Board has not approved the proposal.

In response to Adams’ question, Wischnack provided that the site is guided for
mixed use in the Comprehensive Guide Plan.

Wischnack noted that the city provided the applicant with a list of addresses of
surrounding properties and 2020 Dwight Lane was included in the list to be
notified of the neighborhood meeting. There will be many more meetings to
discuss the proposal.

Mr. Lasalle stated that there is a senior housing building attached to a YMCA and
a church in Prior Lake.

Bruce Hoffarber, 2100 Dwight Lane, stated that he is a member of the YMCA and
has the same concerns as Mr. Berry. He was pleased with the residential
concept maintained east of the site instead of a 5-story to 7-story office building
that was once proposed. He was concerned with the increase in traffic that would
be created by 150 units. The adjacent apartment building currently functions well.
He was not sure how YMCA Lane could handle traffic from the office building and
senior housing. He did not receive a postcard for the neighborhood meeting, but
he did get one from the city for this concept plan review.

The public hearing was closed.
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10.

Wischnack will suggest to the developer that another open house be held to
provide an opportunity to visit with neighbors. She recapped a list of issues
including height of the senior housing building, the need for senior housing,
location and presence of the YMCA to be competitive, type of senior housing,
rental versus owned, affordable housing, tree loss, sight lines to existing
residences, traffic, structural problems with existing YMCA, updating
programming, and compare to mixed use redevelopment in Prior Lake. The next
part of the process will be a concept review by the city council and then review of
a formal application.

Adams asked if there is a sidewalk on the south side of Ridgedale Drive.
Wischnack answered affirmatively.

ADJOURNMENT

Prior to adjournment S. Thomas announced that commissioners will be getting
an invitation to a concept plan meeting/site walk/open house for a six-story,
mixed-use building on the old Samaritan Tire site on June 29, 2011 from 5 p.m.
to 7 p.m. The city council and public are also invited.

Lehman moved, second by A. Thomas, to adjourn the meeting at 7:45 p.m.
Motion carried unanimously.

By:

Lois T. Mason
Planning Secretary

G:\Agendas, Minutes, Packets & Change Memos\PC Minutes\2011 PC Minutes\PC060211.docx
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MINNETONKA PLANNING COMMISSION
June 16, 2011

Brief Description Ordinance regarding zoning variances
Recommendation Recommend the city council adopt the ordinance
Background

On June 24, 2010, the Minnesota Supreme Court overturned the long-standing
interpretation of state statute governing the granting of variances. The Supreme Court
ruled that, based on the specific language of the Statute 462.357, a city did not have the
authority to grant a variance unless an applicant could show that their property could not
be put to any reasonable use without the variance. This interpretation preempted the
flexibility and control cities assumed they had and had been practicing for more than
two decades under state statute.

Following the court’s ruling, a coalition of groups began working on language that would
amend the statute. After lengthy negotiation between coalition members, language was
agreed upon and presented to the Minnesota Legislature. The Legislature adopted the
recommended language on April 28™ and Governor Dayton signed the bill on May 5™.
The statute became effective on May 6™. (See page A3-A5.)

There are four substantive differences between the previous and recently adopted
language.

(1) COMPREHENSIVE PLAN
The previous statute made no reference to a community’s comprehensive plan.
Under the new language, however, variances are only permitted when they are
consistent with the comprehensive plan.

(2) VARIANCE STANDARD
Under the previous statute, the test for a granting variance was whether
complying with an ordinance placed an “undue hardship” on a property. The new
language permits a variance to be granted if an applicant can establish that there
are “practical difficulties” in complying with an ordinance. “Practical difficulties”
exist when:

e A property owner proposes to use their property in a reasonable manner
not permitted by this ordinance;

e The plight of the landowner is due to circumstances unique to the property
not created by the landowner; and
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e The variance, if granted, would not alter the essential character of the
locality.

3) REASONABLE USE
Under the previous language, as interpreted by the Minnesota Supreme Court, a
variance could only be granted if a property could not be put to any reasonable
use without a variance. Under the new language, a variance may be granted if a
proposed use is reasonable. This new language is intended to reinstate the
interpretation of the old law that had, prior to the Supreme Court ruling, been in
effect for over 20 years.

(4) CONDITIONS OF APPROVAL

Previous statute language allowed cities to impose conditions “to insure
compliance and to protect adjacent properties.” The new statute similarly allows
cities to impose conditions on a variance, but requires that the conditions “be
directly related to and must bear a rough proportionality to the impact created by
the ordinance.” The provision associated with conditions of approval was the
central point of contention throughout the drafting of the new statute language.
Various business groups were reluctant to support general language regarding
conditions of approval; these groups wanted to insure that any conditions placed
on a variance were not overly burdensome. The new statute language reflects a
compromise between these business groups and city representatives.

Proposed Variance Ordinance and Review of Variances

The proposed ordinance regarding zoning variances mirrors the state statute language.
The city must adopt this ordinance for variances to again be considered in Minnetonka.
Under the new ordinance, the review of variance requests should be very similar to the
review that was done before the Supreme Court decision. For a variance to be granted
five factors/questions must be considered and the “answer” to each must be “yes”.

e |s the proposed variance in harmony with the general purpose and intent of the
zoning ordinance?

e |s proposed variance consistent with the comprehensive plan?

e |s proposed use reasonable? N

¢ |s the need for the variance caused by circumstances unique to the “Practical Difficulty”
property not created by the landowner? > test

e Will the variance not alter the essential character of the neighborhood?/
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Summary Comments

Following the 2010 Supreme Court ruling, staff reviewed the variances the city had
granted over the last several years. Staff found many interesting trends or patterns in
this review. Based on these trends/patterns, and adoption of the new variance statute,
staff has outlined a three step process for moving forward.

(1)

(2)

3)

VARIANCE ORDINANCE
Adoption of a new variance ordinance that reflects state statute is Step #1.

NON-CONFORMING USE ORDINANCE

Staff found that a significant percentage of variances previously approved were
for expansions of existing non-conforming uses. In response to this, and to allow
the owners of such uses the opportunity to improve their properties when they
would not otherwise be allowed to, the city adopted the expansion permit
provision of the non-conforming use ordinance.

With the adoption of the new variance statute and ordinance, variances may
again be applied for, reviewed, and, if appropriate, approved. Nevertheless, staff
believes that the expansion permit still has a useful role within ordinance. Staff
also believes that, with the new variance language in place, the standards
associated with expansion permits should be reviewed. Step #2 is staff review
and presentation of potential changes to the non-conforming use ordinance.

ZONING STANDARDS
Staff has identified a number of situations where variances have generally been
granted. For instance, additions of second stalls to existing, one-stall garages. A
pattern of variance approvals may suggest that changes to existing zoning
standards. Step #3 is staff review of existing standards and presentation of
possible code revisions.

Recommendation

Recommends that the city council adopt the ordinance on pages A1-A2.

Submitted through:

Julie Wischnack, AICP, Community Development Director
Loren Gordon, AICP, City Planner

Originated by:

Desyl Peterson, City Attorney
Susan Thomas, AICP, Principal Planner



ORDINANCE NO. 2011-xx

AN ORDINANCE AMENDING CITY CODE §300.07
REGARDING VARIANCES

The City of Minnetonka Ordains:

Section 1. City code section 300.07, Subd 1(a) is amended as follows:

1. Limitations.

erdinance-A variance may be qranted from the requwements of thls ordinance including
those placed on nonconformities. A variance is only permitted when it is in harmony with
the general purposes and intent of this ordinance and when the variance is consistent
with the comprehensive plan. A variance may be granted when the applicant
establishes that there are practical difficulties in complying with this ordinance. Yndue-
hardshipPractical difficulties means the-property-in-question-cannot-be-putto-a-
reasonable-use-ifused-underconditions-allowed-that the property owner proposes to
use the property in a reasonable manner not permitted by this ordinance, the plight of
the landowner is due to circumstances unique to the property not created by the
landowner, and the variance, if granted, would not alter the essential character of the
neighbeorhoedlocality. Economic considerations alone shall-do not constitute an-undue-
hardshin.if bl ‘ 4 ! lor f thi
ordinancepractical difficulties. Undue-hardshipPractical difficulties also includes;butis-
notlimited-to; inadequate access to direct sunlight for solar energy systems. Variances
must be granted for earth sheltered construction as defined in state law, when in
harmony with this ordinance. The city may impose conditions in the granting of a
variance. A condition must be directly related to and must bear a rough proportionality
to the impact created by the variance.

Section 2. A violation of this ordinance is subject to the penalties and provisions of
Chapter XllII of the city code.

Section 3. This ordinance is effective 30 days after publication.

Adopted by the city council of the City of Minnetonka, Minnesota, on *

The stricken language is deleted; the underlined language is inserted.

A1 Variance Ordinance
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Terry Schneider, Mayor

ATTEST:

David E. Maeda, City Clerk

ACTION ON THIS ORDINANCE:

Date of introduction:
Date of adoption: *
Motion for adoption:
Seconded by:

Voted in favor of:
Voted against:
Abstained:

Absent:

Ordinance adopted.

Date of publication:

CERTIFIED COPY:

| certify that the foregoing is a correct copy of an ordinance adopted by the city council

of the City of Minnetonka, Minnesota, at a meeting held on *.

David E. Maeda, City Clerk

The stricken language is deleted; the underlined language is inserted.

A2

Variance Ordinance
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H.F. No. 52, 2nd Engrossment - 87th Legislative Session (2011-2012) [H0052-2]

A bill for an act
relating to local government; providing for variances from city, county, and town
zoning controls and ordinances; amending Minnesota Statutes 2010, sections
394.27, subdivision 7; 462.357, subdivision 6.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 2010, section 394.27, subdivision 7, is amended to read:

Subd. 7. Variances; hardship practical difficulties. The board of adjustment shall

have the exclusive power to order the issuance of variances from the terms requirements
of any official control including restrictions placed on nonconformities. Variances shall

only be permitted when they are in harmony with the general purposes and intent of the

official control tr

Variances may be granted when the applicant for the variance establishes that there

are practical difficulties in complying with the official control. "Practical difficulties,"

as used in connection with the granting of a variance, means that the property owner

proposes to use the property in a reasonable manner not permitted by an official control;

the plight of the landowner is due to circumstances unique to the property not created by

the landowner; and the variance, if granted, will not alter the essential character of the

locality. Economic considerations alone shatt do not constitute a-hardship-tf-areasonable

Section 1. 1
A3 Variance Ordinance
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H.F. No. 52, 2nd Engrossment - 87th Legislative Session (2011-2012) [H0052-2]

2.1 use-for-theproperty-existsunder-the-terms-of the-ordinanee practical difficulties. Practical

2.2 difficulties include, but are not limited to, inadequate access to direct sunlight for solar
2.3 energy systems. Variances shall be granted for earth sheltered construction as defined in
2.4 section 216C.06, subdivision 14, when in harmony with the official controls. No variance

2.5 may be granted that would allow any use that is prehibtted not allowed in the zoning
2.6 district in which the subject property is located. The board of adjustment may impose

2.7 conditions in the granting of variances to. A condition must be directly related to and must

2.8 bear a rough proportionality to the impact created by the variance sure-comphiance
- ] "’ ) e R | Fhed | ofads

LL PR Py X "

2.10 consraer-themav y-tousesorarenergy - systems—a ard e grantmgotTva
2.11 EFFECTIVE DATE. This section is effective the day following final enactment.
2.12 Sec. 2. Minnesota Statutes 2010, section 462.357, subdivision 6, is amended to read:
2.13 Subd. 6. Appeals and adjustments. Appeals to the board of appeals and

2.14 adjustments may be taken by any affected person upon compliance with any reasonable
2.15 conditions imposed by the zoning ordinance. The board of appeals and adjustments has
2.16 the following powers with respect to the zoning ordinance:

2.17 (1) To hear and decide appeals where it is alleged that there is an error in any
2.18 order, requirement, decision, or determination made by an administrative officer in the
2.19 enforcement of the zoning ordinance.

2.20 (2) To hear requests for variances from the hteratprovistons-of-the-ordinance

2.21

2.22

2.23

2.24

2.25

2.26

227 restrictions placed on nonconformities. Variances shall only be permitted when they are in

2.28 harmony with the general purposes and intent of the ordinance and when the variances are

2.29 consistent with the comprehensive plan. Variances may be granted when the applicant for

2.30 the variance establishes that there are practical difficulties in complying with the zoning

231 ordinance. "Practical difficulties," as used in connection with the granting of a variance,

232 means that the property owner proposes to use the property in a reasonable manner not

233 permitted by the zoning ordinance; the plight of the landowner is due to circumstances

2.34 unique to the property not created by the landowner;; and the variance, if granted, will not

2.35 alter the essential character of the locality. Economic considerations alone shatt do not

Sec. 2. 2
A4 Variance Ordinance
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H.F. No. 52, 2nd Engrossment - 87th Legislative Session (2011-2012) [H0052-2]

3.1 constitute an

3.2 the-ordmance—Ynduchardshipatsometades practical difficulties. Practical difficulties
33 include, but ts are not limited to, inadequate access to direct sunlight for solar energy

3.4 systems. Variances shall be granted for earth sheltered construction as defined in section
35 216C.06, subdivision 14, when in harmony with the ordinance. The board of appeals and
3.6 adjustments or the governing body as the case may be, may not permit as a variance any

3.7 use that is not permttted allowed under the zoning ordinance for property in the zone

3.8 where the affected person's land is located. The board or governing body as the case

3.9 may be, may permit as a variance the temporary use of a one family dwelling as a two
3.10 family dwelling. The board or governing body as the case may be may impose conditions

3.11 in the granting of variances to-tnstre-comphance-anc

3.12 condition must be directly related to and must bear a rough proportionality to the impact

3.13 created by the variance.

3.14 EFFECTIVE DATE. This section is effective the day following final enactment.

Sec. 2. 3
A5 Variance Ordinance



MINNETONKA PLANNING COMMISSION
June 16, 2011

Brief Description An ordinance amending the telecommunication ordinance
Recommendation Recommend the city council adopt the ordinance
Background

The telecommunication ordinance requires that new telecommunication towers “use as
many stealth design techniques as reasonably possible.” To insure “stealth design”, city
staff has generally encouraged the construction of “monopole”-style towers or towers in
which all the antennas are internally housed. However, as currently written, the
ordinance requires this type of construction only in residential and commercial zoning
districts.

Internally housed antennas External antennas

At a recent city council meeting, council members expressed a preference for stealth
design techniques on all telecommunications towers to minimize their visual impact.



Meeting of June 16, 2011 Page 2
Subject: Telecommunication Ordinance

Proposed Ordinance

The proposed ordinance would amend the telecommunication ordinance in three ways:

(1)

)

(3)

Examples of “stealth design”. The existing ordinance gives examples of
“stealth design”, including “using the location that would result in the least
amount of visibility to the public.” The proposed ordinance adds that stealth
design techniques “include eliminating all horizontal projections.”

Prohibit horizontal projections. The existing ordinance allows antennas to
project out from the side of the support structure by no more than three feet. The
proposed ordinance allows for such horizontal projection only when an applicant
can show that it is physically impossible for antennas to be located within the
tower structure itself.

Require stealth design in all zoning districts. The existing ordinance requires
use of stealth design only in residential and commercial zoning districts, not in
industrial districts. The proposed ordinance requires use of stealth techniques in
all zoning districts.

Staff Recommendation

Recommend the city council adopt the ordinance on pages A1-A6.

Submitted through:

John Gunyou, City Manager
Julie Wischnack, AICP, Community Development Director
Loren Gordon, AICP, City Planner

Originated by:

Susan Thomas, AICP, Principal Planner



ORDINANCE NO. 2011-xx

AN ORDINANCE AMENDING CITY CODE SECTION 300.34
-REGARDING TELECOMMUNICATIONS TOWERS

The City of Minnetonka Ordains:
Section 1. City code §300.34, Subd. 1 is amended as follows:
1. Purpose and Intent.

The purpose of this section is to establish predictable and balanced regulations for the
siting and screening of wireless telecommunication equipment in order to accommodate
the growth of wireless communication systems within the city while protecting the public
against any adverse impacts on the city’s aesthetic resources and the public welfare.
This section recognizes that these wireless communication systems provide a valuable
service to the public but that they are not a public utility. This section creates two
categories of support structures for antennas. The first category consists of existing
towers, water towers, and high density residential and non-residential buildings, which
the ordinance favors in order to minimize the number of free-standing towers needed to
serve the community. The second category consists of all other support structures. The
structures in this second category are all classified as free-standing telecommunications
towers even if they are intended to replace existing light poles, utility poles, or similar
structures. Free-standing towers are subject to increased standards to minimize their
visual impact. One such standard is that towers in+residential-and-commercial-zoning-
districts-must use state-of-the-art stealth design techniques to disguise the towers and
soften their views. A telecommunications company that does not currently use stealth
technology will need to develop this capability in order to place free-standing towers in
this city. This ordinance does not accept the lowest common denominator and
challenges the telecommunications companies to improve their technology.

This ordinance allows minimal use of the public right-of-way for telecommunication
antennas because that space should be reserved for public utilities and should be free
of safety hazards. In addition, telecommunications facilities located in the right-of-way
have the potential of being very visible to the traveling public. In order to locate in a
public right-of-way, telecommunications companies must use improved technology to
reduce the size and visibility of the their facilities.

Section 2. City code §300.34, Subd. 2(e) is amended as follows:
e) “Stealth design” means state-of-the-art design techniques used to blend the

object into the surrounding environment and to minimize the visual impact as much as
reasonably possible. Examples of stealth design techniques include eliminating all

The stricken language is deleted; the underlined language is inserted.

A1 TELECOMMUNICATION ORDINANCE



Ordinance No. 2011-xx Page 2

horizontal projections; architecturally screening roof-mounted antennas and accessory
equipment; integrating telecommunications facilities into architectural elements; nestling
telecommunications facilities into the surrounding landscape so that the topography or
vegetation reduces their view; using the location that would result in the least amount of
visibility to the public, minimizing the size and appearance of the telecommunications
facilities; and designing telecommunications towers to appear other than as towers,
such as light poles, power poles, flag poles, and trees.

Section 3. City Code §300.34, Subd. 3(a) is amended as follows:

a) The city planner may grant administrative approval of the following
telecommunication facilities:

1) Telecommunications facilities located on electric transmission towers
carrying over 200 kilo volts of electricity.

2) Telecommunication facilities located on an antenna support structure that
has already been approved by a conditional use permit as the location for a
telecommunication facility, if the proposed facility does not involve a variance and is not
accompanied by any other matter requiring consideration by the planning commission
or city council.

3) A one-time 15-foot extension of an existing monopole telecommunications
structure or one-time replacement of an existing monopole by a tower no greater than
15-feet taller than the existing monopole may be administratively approved if the
proposed facility does not involve a variance and is not accompanied by any other
matter requiring consideration by the planning commission and city council; and

4) Telecommunication facilities that are attached to an existing public utility
structure within a right-of-way if:

a. the telecommunication facility does not extend above the top of the
existing utility structure and the height of the existing utility structure is not increased to
accommodate the telecommunication facility;

b. any replacement utility structure does not exceed the height of the
existing utility structure, including the telecommunication facility, and does not exceed
the diameter of the existing utility structure by more than 50 percent;

C. the telecommunication facility is no larger than three cubic feet and
has no individual surface larger than four square feet;

The stricken language is deleted; the underlined language is inserted.

A2 TELECOMMUNICATION ORDINANCE



Ordinance No. 2011-xx Page 3

d. the telecommunlcatlon faC|I|ty e*tend&eutwmtd—trem%utm%

uses stealth deS|qn as
much as possible, but in no event extends outward from the utility structure beyond two
and one-half feet or three feet for an antenna that is one half inch in diameter or less;

e. there is no ground mounted equipment;

f. there is no interference with public safety communications or with
the original use of the public utility structure; and

g. the telecommunication facility must be removed and relocated
when the road authority requires the removal and relocation of the public utility
structure.

| Section 4. City code §300.34 Subd. 4(b)(1)(e) is amended as follows:

e. Telecommunications facilities may be located in public right-of-way of a major
collector or arterial roadway as defined in the comprehensive plan, if they meet all of the
following requirements:

1. The facility is not located within a special area designated
subdivision 7;

2. The facility is not located adjacent to residentially zoned
property unless the applicant demonstrates by providing a study prepared by a radio or
electrical engineer demonstrating that the proposed location of the antennas is
necessary to meet the coverage and capacity needs of its system and no other location
is feasible in a non-residential zone;

3. The facility must use as many stealth design techniques as
reasonably possible. In partlcular the antennas must be deS|gned to minimize their size
and appearance-a ,
feet. Economic conS|derat|ons alone are not justification for falllng to provide stealth
design techniques; and

4. The facility must also comply with the requirements in
subdivsion 6(k) below.

| Section 5. City code §300.34, Subd. 4(b)(2) is amended as follows:

The stricken language is deleted; the underlined language is inserted.
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Ordinance No. 2011-xx Page 4

2) Industrial districts.

a. Antennas may be located in industrial districts on an antenna
support structure, a public utility facility, or a telecommunications tower and may be on
any right-of-way. Antennas on a right-of-way must also comply with the requirements in
subdivision 5(k) below.

b. In industrial districts, a telecommunications tower, including
attachments other than lighting rods, may not exceed 150 feet in height, measured from
grade. The city council may allow towers up to 199 feet high if the applicant can
demonstrate that off-site views of the tower will be minimized by the topography of the
site and surrounding area, the location of the tower, the tower design, the surrounding
tree cover and structures, or the use of screening. The city council may waive this
height standard for a tower used wholly or partially for essential public services, such as
public safety.

C. No part of a tower in an industrial district may have a horizontal
area of more than 500 square feet.

d. An applicant must provide an analysis prepared by a radio or
electrical engineer demonstrating that the proposed location of the antennas is
necessary to meet the coverage and capacity needs of its system and that there is no
existing antenna support structure that could adequately serve the area if antennas
were placed on it. The applicant must also pay the reasonable expenses of a radio or
electrical engineer retained by the city, at its option, to review this analysis.

e. A telecommunications facility must use as many stealth design
techniques as reasonably possible. Economic considerations alone are not justification
for failing to provide stealth design techniques. The city council may require that a
different location be used if it would result in less public visibility, is available, and would
meet the applicant’s reasonable capacity and coverage needs.

| Section 6. City code §300.34, Subd. 5(b) is amended as follows:

b) Horizontal projection. Antennas must not project out from the side of the antenna
support structure or tower, unless it is physically impossible to locate the antennas
within the structure or tower, in which case they must not project out by more than three

feet-exceptiflocatedinan-industrial district.

| Section 7. A violation of this ordinance is subject to the penalties and provisions of

The stricken language is deleted; the underlined language is inserted.
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Ordinance No. 2011-xx

Page 5

Chapter XllI of the city code.

Section 8. This ordinance is effective upon adoption.

Adopted by the city council of the City of Minnetonka, Minnesota, on *.

Terry Schneider, Mayor

ATTEST:

David E. Maeda, City Clerk

ACTION ON THIS ORDINANCE:

Date of introduction:
Date of adoption:
Motion for adoption:
Seconded by:
Voted in favor of:
Voted against:
Abstained:

Absent:

Ordinance adopted.

*

Date of publication:

The stricken language is deleted; the underlined language is inserted.
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Ordinance No. 2011-xx Page 6

CERTIFIED COPY:

| certify that the foregoing is a correct copy of an ordinance adopted by the city council
of the City of Minnetonka, Minnesota, at a meeting held on *.

David E. Maeda, City Clerk

The stricken language is deleted; the underlined language is inserted.
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Meeting of June 16, 2011 Page 3
Subject: CVS Concept Plan

Formal Process

Formal Application. If CVS chooses to file a formal application, notification of
the application would be mailed to area property owners. Property owners are
encouraged to view plans and provide feedback via the city’s website. Through
recent website updates: (1) staff can provide residents with on-going project
updates; (2) residents can “follow” projects they are particularly interested in by
signing up for automatic notification of project updates; (3) residents may provide
project feedback on projects; and (4) staff can review resident comments.

Planning Commission Review. The planning commission would hold an official
public hearing for the development review and subsequently recommend action
to the city council.

City Council Action. Based on input from the planning commission, professional
staff, and the general public, the city council would take final action.

City Roles and Responsibilities

City Council. As the ultimate decision maker, the city council must be in a
position to equitably and consistently weigh all input from their staff, the general
public, planning commissioners, applicants and other advisors. Accordingly,
council members traditionally keep an open mind until all facts are received. The
council ensure that residents have an opportunity to effectively participate in the
process.

Planning Commission. The planning commission hosts the primary forum for
public input and provides clear and definitive recommendations to the city
council. To serve in that role, the commission identifies and attempts to resolve
development issues and concerns prior to the council’s consideration by carefully
balancing the interest of applicants, neighbors, and the general public.

City Staff. City staff is neither an advocate for the public nor the applicant.
Rather, staff provides professional advice and recommendations to all interested
parties, including the city council, planning commission, applicant, and residents.
Staff advocates for its professional position, not a project. Staff recommendations
consider neighborhood comments, but necessarily reflect professional standards,
legal requirements and broader community interests.
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PROPERTY SIZE

BUILDING SIZE

CVS PROPERTY — IRREGULAR = 77,456 SF OR .78 AC

137'6" X 96'I0" = 12,900 SF

Plotted: 05 /27 / 2011 11:11 AM W:\2007\07412\Dwg\First Look

SITE CRITERIA CHECKLIST

PROJECT DATA

TOTAL SITE AREA

1.78

CVS PHARMACY

12,900 SF

CITY_REQUIRED 1 _PER 250 GROSS FLOOR AREA = 52 STALLS
STALL SIZE 81/2° X 18" REQUIRED
DRIVE_AISLE WIDTH ONE WAY [ 20 FT [ TWO WAY [ 26 FT

[Project Name:

CVS/

pharmacy
LEFT HAND ENTRANCE

SEC
EXCELSIOR BOULEVARD
AND

SHADY OAK ROAD

CVS CS #TBD
CVS STORE # TBD

CITY OF MINNETONKA
HENNEPIN COUNTY, MN

[Developer Name:

\V4

CVS PARKING PROVIDED

88 STALLS

LOADING

1 REQUIRED 10" X 55', 1 PROVIDED

DRIVE THRU STACKING

6 VEHICLES/LANE

LAND INFORMATION

VELMEIR

COMPANIES

LAND LOT

11525 EXCELSIOR BLVD

EXCELSIOR BOULEVARD - CSAH 3

PARCEL NUMBER

26-117-22-11-0017

BOUNDARY SURVEY

TAKEN FROM COUNTY PARCEL INFORMATION

CONCRETE MEDIAN

Partners In Development

[Professional Services:

TOPOGRAPHICAL SURVEY NA
OFF SITE IMPROVEMENTS NA
TRAFFIC STUDY NA
OVERLAY DISTRICTS NA

ZONING INFORMATION

EXISTING ZONING

B-2 LIMITED BUSINESS

ASSOCIATES

PROPOSED ZONING PUD

RETAIL _PERMITTED > YES L_INO

CUP FOR DRIVE THRU > YES [ INO

PLATTING REQUIRED > YES [ 1NO

BUILDING HEIGHT LIMIT 35 FT

SETBACK INFORMATION BUILDING PARKING
PROPOSED FRONT SETBACK 50 FT 20 FT
PROPOSED STREET SETBACK 50 FT 20 T
PROPOSED REAR SETBACK 35 FT 10 FT
PROPOSED SIDE SETBACK 35 FT 10 FT

Q1

DOT INFORMATION

CURB CUT REQUIREMENT

ACCESS

MEDIAN

[_JNO | CONCRETE IN BOTH

EXISTING FULL ON SHADY OAK AND EXCELSIOR
< YES

MAJOR ROAD JURISDICTION

HENNEPIN COUNTY

MINOR ROAD JURISDICTION

CITY OF MINNETONKA

CONCRETE MEDIAN

LANDSCAPING INFORMATION

|88 EXISTING CONCRETE WALK

SITE_LANDSCAPING D> YES [_INO [__J SHOWN ON PLAN
85% IMPERVIOUS MAXIMUM, BIKE RACK REQUIRED, 1 TREE PER 15 STALLS REQUIRED
UTILITY INFORMATION

GAS AVAILABILITY = YES L_INO (] SHOWN ON PLAN
ELECTRIC_AVAILABILITY > YES [_INO [ SHOWN ON PLAN
TELEPHONE AVAIL. > YES [_INO [ SHOWN ON PLAN
CABLE AVAILABILITY > YES [_INO [ SHOWN ON PLAN
WATER AVAILABILITY > YES [_INO [ SHOWN ON PLAN
SEWER AVAILABILITY > YES L_INO [ SHOWN ON PLAN
STORM_AVAILABILITY > YES L_1NO [ SHOWN ON PLAN

SITE RISK ASSESSMENT

|

BUILDING SETBACK.
2. CUP FOR DRIVE THRU.

3. WB-50 TRUCK UTILIZED WITH THIS LAYOUT.
4. SHARED PARKING AND SHARED ACCESS WILL BE REQUIRED.

4.1 REQUIRED STALLS; 53(CVS)+54(EXBLDG)= 107 TOTAL

4.2. PROVIDED STALLS TOTAL; 88(CVS)+19(EX BLDG)= 107 TOTAL
5. DRIVE AISLES HAVE BEEN DECREASED TO 24 FT FROM CITY STANDARD OF 26 FEET. THIS WILL NEED TO

BE APPROVED BY THE CITY THROUGH THE PUD PROCESS.

6. INTERNAL BALER IS REQUIRED FOR THIS LAYOUT.

7. RAISED CANOPY IS REQUIRED.

1. CITY WILL WORK WITH US THROUGH A PUD PROCESS TO ELIMINATE THE NEED FOR A VARIANCE FOR THE

NOTE:  THE LOCAL JURISDICTION RESERVES THE RIGHT TO MAKE ANY CHANGES DEEMED
NECESSARY UNTIL THE ISSUE OF THE CERTIFICATE OF OCCUPANCY.

NOTE:  PROPERTY BOUNDARIES MAY CHANGE WITH THE COMPLETION OF THE
ALTA SURVEY THIS CHANGE COULD AFFECT THE LAYOUT OF THE SITE.

——————--SHADY OAKR

PROPOSED

CVS

PHARMACY

&1 TOTAL STORE AREA-15,035sf

150'0" x 108"0"
61 STALLS REQUIRED
69 STALLS PROVIDED

EXISTING ZONING: B—2
PROPOSED ZONING: PUD
PARKING REQUIRED: 52
PARKING PROVIDED: 88

c¥s concepfp2an

Planning « Civil Engineering = Land Surveying
Landscape Architecture « Environmental
.

7200 Hemlock Lane - Suite 300

Minneapolis, Minnesota 55369
Telephone: (763)424-5505

Fax: (763)424-5822
www.LoucksAssociates.com
©2004

[ Architect:

["CADD Qualification:

‘CADD fles prepard by the Consuitant or i project

or for completion of tis project by others without writen approval
by the Consultant. With the Consulant’s approval, others

maton and reference only. Al intentional or uninlentonal

evisions, adh
at the ful sk of that party making such revisions, addiions or
deletions and thal party shal hold harmless and indemnify the
Consultant from any & al responsibiies, claims, and abites.

[Professional Signature:

| Quality Control: |
VIV WBS

Project Lead: Drawn By

VIV

Checked By Reviow Dare:

[ Vicinity Map:

[ Sheet Title: ]

PRELIMINARY SITE PLAN

5/27/11
[ Project No.: ]
Loucks Project # 07412
[Sheet No-: ]

11525 EXCELSIOR BLVD
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