


 
 
 
 
 

 
 

PLANNING COMMISSION AGENDA 
 

APRIL 26, 2007—6:30 P.M. 
 

CITY COUNCIL CHAMBERS—MINNETONKA COMMUNITY CENTER 
 
 
1. Call to Order 
 
2. Roll Call 
 
3. Approval of Agenda 
 
4. Approval of Minutes: April 12, 2007 
 
5. Report from Staff  
 
6. Report from Planning Commission Members 
 
7. Public Hearings: Consent Agenda – None 
 
8. Public Hearings: Non-Consent Agenda Items 
  
  (4 votes)  A. Conditional use permit to move over 1,000 cubic yards of earth at  
   18511 and 18517 Ridgewood Road for Rod Peterson. (Project 

05041.07a) 
      

• Recommendation to City Council (Tentative Date: May 7, 2007)  
• Project Planner: Susan Thomas 

 
 (4 Votes)  B. Ordinance amending the city code regarding non-conforming uses.  
      (Project 07013.07a) 
 

• Recommendation to City Council (Tentative Date: May 7, 2007)  
• Project Planner: Desyl Peterson/Julie Wischnack 

 
 
9. Adjournment 
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Notices 
  
1. Please call the planning division at (952) 939-8298 to confirm meeting dates as they are 
 tentative and subject to change. 
 
2. Applications tentatively scheduled for the May 10, 2007, Planning Commission meeting: 
 
 a. (Tabled at the March 29, 2007) Lot-behind-lot setback variance from 40 to 14 feet for 

an addition to the house at 6016 Eden Prairie Rd for Jeff and Purita Edson (07009.07a) 
Josh 

 
 b. Minor amendment to the master development plan at 6001 Shady Oak Rd for 

Minnetonka Crossings (True North Investments) (06006.07a) Susan 
 
 c. Variance and a sign plan review for two monument signs at 17603 Minnetonka Blvd 

for Lindsay Can-Am LP (94014.07a) Susan   
 
 d. Side yard setback and aggregate side yard variances for an addition to the rear of the 

home at 4842 Valley Road for Roger and Jennifer Kraus (00011.07a) Jeff  
 
 e. Conditional use permit and site and building plan review for improvements at Wilson 

Park, 4230 Victoria St. for the city of Minnetonka. (07016.07a) Susan 
 
 f. Sign plan review for office condo at 1000 Twelve Oaks Ctr Drive for Nordquist Sign 

Company. (07008.07a) Jeff 
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 WELCOME TO THE  MINNETONKA PLANNING COMMISSION MEETING 
 
This outline has been prepared to help you understand the public meeting process. The review of 
an item usually takes the following form: 
 
1. The chairperson of the meeting will announce the item to be reviewed and ask for the 

staff report on the subject. 
 
2. Staff presents their report on the item. 
 
3. The Commission will then ask City staff questions about the proposal. 
 
4. The chairperson will then ask if the applicant wishes to comment. 
 
5. The chairperson will open the public hearing to give an opportunity to anyone present 

to comment on the proposal.  
 
6. This is the time for the public to make comments or ask questions about the proposal. 

Please step up to the podium, speak clearly, first giving your name (spelling your last 
name) and address and then your comments. 

 
7. At larger public hearings, the chair will encourage speakers, including the applicant, to 

limit their time at the podium to about 8 minutes so everyone has time to speak at least 
once. Neighborhood representatives will be given more time. Once everyone has 
spoken, the chair may allow speakers to return for additional comments. 

 
8. After everyone in the audience wishing to speak has given his or her comments, the  
 chairperson will close the public hearing portion of the meeting. 
 
9. The Commission will then discuss the proposal. No further public comments are 
 allowed. 
 
10. The Commission will then make its recommendation or decision. 
 
11. Final decisions by the Planning Commission may be appealed to the City Council.   
 Appeals must be written and filed with the Planning Department within 10 days of the  
 Planning Commission meeting. 



UNAPPROVED 
MINNETONKA PLANNING COMMISSION 

MINUTES 
 

APRIL 12, 2007 
      
 

1. CALL TO ORDER 
 
Chair Hart called the meeting to order at 6:30 p.m. 
 

2. ROLL CALL 
 
Commissioners Adams, Brandt, Dahl, Lehman, Schmitz, and Hart were present. 
Cheleen was absent. 
 
Staff members present: Community Development Director Ron Rankin, City 
Planner Julie Wischnack, Principal Planner Susan Thomas, Natural Resource 
Manager Jo Colleran, and Planning Technician Jeff Thomson. 
 

3. APPROVAL OF AGENDA: The agenda was approved as submitted with the 
 removal of 8A, sign plan review, with variance, for the office condominiums at 
 1000 Twelve Oaks Center Drive for Nordquist Sign Company (07008.07a) per 
 the applicant’s request.  

 
4. APPROVAL OF MINUTES: March 29, 2007 

 
Brandt moved, second by Adams, to approve the March 29, 2007 meeting 
minutes as submitted with the following change: 
 
 Page 4: 
 
  Schmitz, Adams, Brandt, Cheleen, Dahl, Lehman, and Hart  
  voted yes. Cheleen and Dahl were absent. Motion carried. 
 
Adams, Brandt, Dahl, Lehman, Schmitz, and Hart voted yes. Cheleen was 
absent. Motion carried. 
 

5. REPORT FROM STAFF  
 
Wischnack briefed the commission on land use applications considered by the 
city council at its meeting of April 9, 2007: 
 

o Adopted a resolution approving the final approval of The Exchange 
plat at 14400 Excelsior Blvd for Glen Lake Redevelopment Project, 
LLC. 
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o Adopted a resolution approving a preliminary plat for a four-lot 
subdivision at 13800 Spring Lake Road for Steve Lynch. 

o Introduced an ordinance approving a master development plan for 
the General Mills Credit Union expansion project at 9999 Wayzata 
Boulevard. 

 
Wischnack reminded commissioners of a board and volunteer recognition dinner 
to be held April 18, 2007 and a workshop regarding the billboard with electronic 
display ordinance on April 25, 2007. 
 

6. REPORT FROM PLANNING COMMISSION MEMBERS: None 
 

7. PUBLIC HEARINGS: CONSENT AGENDA 
 
No items were removed from the consent agenda for discussion or separate 
action.  
 
Schmitz moved, second by Adams, to approve the items listed on the 
consent agenda as recommended in the respective staff reports and 
change memo dated April 12, 2007 as follows:  
 
A. Conditional use permit to operate a garden center at 11400 State 

Highway 7 (Country Village Shopping Center) for Linders 
Greenhouses, Inc. (90044.07a) 

 
Recommend that the city council adopt the resolution on pages A6-A11a of the 
staff report approving the Linder’s Greenhouses’ request for a conditional use 
permit to operate a flower mart at 11400 State Highway 7. Approval is based on 
the findings in the staff report and is subject to the following conditions: 
 
1. Record this resolution with Hennepin County before operation of the 

flower mart. 
 
2. The flower mart may be operated annually from April 15th through July 20th 

on a daily basis from 8:00 AM to 8:00 PM. 
 
3. The flower mart, and its fencing perimeter, must be configured as shown 

on Page A11a, Exhibit A of this resolution. The drive aisle immediately 
west of the flower mart and all parking spaces accessible from that drive 
aisle must be completely enclosed in patio fencing. 
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4. The end parking space at the north and south ends of the subject drive 
aisle remain unobstructed by the flower mart. To prevent parking in the 
area, these four parking spaces shall also be marked off as shown on 
Page A11a, Exhibit A of this resolution. 

 
5. Display of items must be arranged in as compact a manner as reasonably 

practicable. 
 
6. Any change in proprietor, operator, location, or items sold at the flower 

mart renders this permit invalid. 
 
7. Business operator shall secure all applicable licenses and approvals from 

the city, Hennepin County, or other appropriate jurisdictions. 
 
8. This conditional use permit does not approve any signs at the site. A sign 

permit application must be submitted for staff review and approval. Any 
proposed sign must meet requirements outlined in city code. 

 
9. No portable sanitation facilities are permitted on the site. 
 
10. The city council may reasonably add or revise conditions of approval to 

address any future unforeseen problems. 
 
11. Any change to the approved use that results in a significant increase in 

traffic or a significant change in character would require a revised 
conditional use permit. 

 
12. The city council may revoke this conditional use permit if any future traffic, 

parking or public safety issues arise as a result of the flower mart use. 
 
13. The site must be completely cleaned of all merchandise, equipment and 

debris within 3 days of the last day of operation. 
 
14. The water supply for the market cannot be from a fire hydrant. 
 
15. Violation of any these conditions of approval or conditional use permit 

standards outlined in the city code will result in immediate revocation of 
this conditional use permit. 

 
16.   The applicant must agree to the above conditions in writing. 
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B. Sign plan review, with variances, for the new park and ride ramp at 
11201 Wayzata Boulevard (I-394 and Hopkins Crossroad) for the 
Metropolitan Council. (05033.07a) 

 
Adams asked if the signs would be consistent with the metropolitan council’s 
policy. Thomson answered in the affirmative. The signs would be similar to the 
ones located on the Plymouth and Eden Prairie parking ride ramps. 
 
Approve the sign plan with variances for freestanding and wall-mounted signs at 
11201 Wayzata Boulevard as shown on pages A5-A12 of this staff report. 
Approval is based on the following findings: 
 
1) The proposed wall signs are reasonable: 
 

a. The signs are appropriate to control vehicle and pedestrian traffic 
around the site.  

 
b. The site has road frontage on all four sides. 
 
c. The wall signs would be architecturally compatible with the principal 

structure and would maintain a high standard of aesthetics.  
 
d. The use is distinct from other public institutions and allows special 

consideration.  
 
Approval is subject to the following conditions. 
 
1) The size and location of wall signs must conform to the staff 

recommended plans dated March 15, 2007. 
 
2) The sign noting the hours and rules (shown as PR-4 on the sign plan) 

must be attached to the building and must not be freestanding. 
 
3) Sign permits are required for the monument and wall signs. 
 
4) All signs listed in the “Prohibited Signs” section of the code are prohibited. 
 
Adams, Brandt, Dahl, Lehman, Schmitz, and Hart voted yes. Cheleen was 
absent. Motion carried and the items on the consent agenda were approved 
as submitted with the change provided in the change memo dated April 12, 
2007. 
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Item 7A is tentatively scheduled to be reviewed by the city council on April 23, 
2007. Item 7B may be appealed to the city council by providing notice to the 
planning division within 10 days. 
 

8. PUBLIC HEARINGS 
 
A. Sign plan review, with variance, for the office condominiums at 1000 

Twelve Oaks Center Dr. for Nordquist Sign Company. (07008.07a) 
 
This item was removed from the agenda.  
 
B. Site and building plan review, with variance, for a parking lot 

reconfiguration and building addition at 5500 Opportunity Court for 
OPUS. (07011.07a)  

 
Chair Hart introduced the proposal and called for the staff report. 
 
Thomas reported. She recommended approval of the application based on the 
findings and subject to the conditions listed in the staff report.  
 
Chair Hart asked if vacation of the right of way would eliminate the need for a 
variance. Thomas explained that Hennepin County owns the right of way. 
Hennepin County will not vacate the right of way, but has agreed to provide the 
applicant with a permit to allow the project. 
 
Dahl asked if a landscaping plan had been submitted. Thomas explained that the 
landscaper for the project met with neighbors to discuss their vegetation 
preferences. A landscape plan would have to be approved by the city’s natural 
resources division.  
 
The applicant was present to answer questions. 
 
The public hearing was opened. No testimony was submitted and the hearing 
was closed.  
 
Chair Hart confirmed with Thomas that the bus route would not change.  
 
Chair Hart reviewed the primary issues. 
 
Adams felt relocation of the loading docks was necessary and the best location 
was being proposed. It was unfortunate six neighbors would view them, but the 
location was reasonable.  
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Chair Hart lives in the neighborhood. The east parking lot is not safe as it is. The 
proposal would make the area safer. 
 
Brandt understood that the applicant would work with the neighbors to provide 
screening. Thomas stated that the applicant’s landscaper responded positively to 
neighbors’ requests. 
 
In response to Adams’ question, Thomas stated that the meeting with the 
neighbors and the applicant’s landscaper was held the Monday prior to the 
meeting. The vast majority of residents who attended the meeting were more 
comfortable with the project at the conclusion of the meeting. 
 
Dahl moved, second by Adams, to approve the final site and building plans, 
with variance, for a parking lot reconfiguration and building addition at 
5500 Opportunity Court. Approval is based on the following findings: 
 
1) The proposal would meet the required standards and ordinances for a site 

and building plan approval. 
 

2) The proposal would meet the required standards for a variance, because: 
 
a. Several large oak trees and the property owner’s desire to preserve 

them present a practical difficulty.  
 
b. The right-of-way along Opportunity Court is oddly configured; it 

reflects the previous cul-de-sac design of the street. Though the 
addition would technically be 28 feet from the front property line, it 
would be 100 feet from the traveled portion of Opportunity Court. 
This is a unique circumstance not common to every similarly zoned 
property. 

 
Approval of the site and building plans is subject to the following conditions: 

 
1) Subject to staff approval, the site must be developed and maintained in 

substantial conformance with the following plans, unless modified by the 
conditions below: 

 
• Site plan date-stamped March 12, 2007. 
• Grading plan date-stamped March 12, 2007. 
• Landscaping plan date-stamped March 12, 2007. 
• Building elevations date-stamped March 12, 2007. 
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2) Prior to issuance of a grading permit, complete the following:  

 
a. Install erosion control and tree protection fencing for staff 

inspection. 
 
b. Submit final site, grading, drainage, utility and erosion control plans 

for staff approval. As required by the city engineer, the plans must: 
 

(1) Include hydrologic analysis for the entire site verifying rate 
and volume controls are being met. 

 
(2) Verify storm sewer sizing and designs, ensuring the existing 

and proposed systems meet the 100-year design. 
 
(3) Disconnect existing and/or proposed storm sewer system 

from the existing roadway storm sewer as required by the 
city engineer. 

 
(4) Include infiltration for new impervious area for the first 1-inch 

of rain over the area.  
 
(5) Include an emergency overflow and appropriate calculations 

associated for the infiltration trench directed into the 
proposed storm sewer system. 

 
(6) Provide an emergency overflow for the proposed pond.  
  
(7) Include appropriate cross sections of the pond and cross 

section details of the outlet control structure.  
 
(8) Total project cost and associated landscaping values. The 

landscaping values must meet the minimum standard as 
outlined in city code. 

 
c. Submit a letter of credit or cash escrow for 150% of an estimated 

cost or 125% of a bid cost to comply with grading permit 
requirements and restore the site. 

 
d. Submit a construction management plan for staff review and 

approval. 
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e. Permits may be required from other outside agencies, including but 
not limited to Mn/DOT and the Minnehaha Watershed District. It is 
the applicant’s and/or property owner’s responsibility to obtain any 
necessary permits. 

 
3) Prior to issuance of a building permit, submit the following: 

 
a. A final landscape and irrigation plan for staff review and approval. 

The plan must include total project cost estimates and associated 
landscape values. The landscape value must meet the minimum 
standard as outlined in city code. 

 
b. A final illumination plan for staff approval. 
 
c. A letter of credit or cash escrow for 150% of an estimated cost or 

125% of a bid cost of all required landscaping 
 

4) The property owner is responsible for replacing any required landscaping 
that dies.  

 
5) All rooftop and ground-mounted mechanical equipment, and exterior trash 

and recycling storage areas, must be enclosed with materials compatible 
with the principal structure, subject to staff approval. Low profile, self-
contained mechanical units that blend in with the building architecture are 
exempt from the screening requirement. 

 
6) Approval does not include the signs shown on the drawings. Separate 

permits are required from staff. 
 
7) Spaces shown as proof-of-parking may not be paved, unless approved by 

the city upon showing of a demonstrated need for these spaces. If proof-
of-parking is required, additional screening of the new parking lot may be 
required if city staff deems it necessary.   

 
8) Construction must begin by December 31, 2008, unless the planning 

commission grants a time extension. 
 
Adams, Brandt, Dahl, Lehman, Schmitz, and Hart voted yes. Cheleen was 
absent. Motion carried. 
 
Chair Hart stated that an appeal of the planning commission’s decision must be 
made in writing to the planning director within 10 days. 
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C. Items concerning the proposed expansion of the General Mills 

Federal Credit Union at 9999 and 10001 Wayzata Blvd for HTG 
Architects. (03012.07a) 

 
Chair Hart introduced the proposal and called for the staff report. 
 
Thomas reported. She recommended approval of the application based on the 
findings and subject to the conditions listed in the staff report.  
 
The applicants were present to answer questions. 
 
The public hearing was opened. No testimony was submitted and the hearing 
was closed.  
 
Chair Hart commented on traffic in the area. Thomas explained that a 
transportation plan for the area would be considered during the comprehensive 
guide plan review process. 
 
No additional testimony was submitted and the hearing was closed. 
 
Chair Hart reviewed the primary issues.  
 
Brandt asked how an underground retention system would operate. Thomas 
explained that the magnitude of the site would require it to have its own water 
quality treatment system. There would be little area to accommodate a storm 
water retention pond. Two underground retention systems currently operate in 
Minnetonka.  
 
Chair Hart confirmed with Colleran that parking lot drainage would be directed to 
the storm drains which would run into an underground tank and slowly infiltrate 
the water into the groundwater. A maintenance agreement would be kept with 
engineering staff to make sure it would operate properly to protect the water 
quality. The tank would be large and solid. It would have the ability to infiltrate 
clean water.  
 
Dahl asked if the lighting would change. Thomas stated that an illumination plan 
would be reviewed during the building permit process. Lighting ordinance 
requirements would have to be met. 
 
Dahl moved, second by Schmitz, to recommend that the city council 
approve items concerning the proposed expansion of the General Mills 
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Federal Credit Union at 9999 and 10001 Wayzata Boulevard for HTG 
Architects: 
 

Preliminary Plat 
 

1) Recommend that the city council approve the preliminary plat. Approval is 
based on the following findings: 

 
a. Complete the following before final plat approval: 

 
(1) Show the following on the final plat: 

 
(a) At least ten-foot-wide drainage and utility easements 

next to public street rights-of-way and at least seven-
foot-wide drainage and utility easements along all 
other lot lines. 

 
(b) A drainage and utility easement over storm sewer 

improvements. The easement must extend a 
minimum of 10 feet from the edge of the treatment 
system and required grit chamber. The easement 
must include access from the public roadway. 

 
b. The following items must be submitted to the city before the city 

releases the final plat: 
 

(1) An electronic CAD file of the final plat in microstation or DXF 
on a CD disk. 

 
(2) The following documents for the city attorney’s approval: 

 
(a) Title evidence that is current within thirty days before 

release of the final plat.  
 
(b) Provide restrictive covenants to be recorded against 

the property. The covenants must include conditions 
that have not been met as of the release of the plat.  

 
These documents must be recorded with the final plat, and a 
drawing of any easement must be attached to the easement deed.  

 
c. Any other requirements included with final plat approval. 
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Master Development Plan and Final Site and Building Plan, With Variances 

 
2) Recommend that the city council adopt the ordinance on pages A33–A38 

of the staff report, which approves the proposed master development plan 
and final site and building plans, with variances. This ordinance is based 
on the following findings: 

 
 a. The proposal meets all minimum zoning ordinance requirements. 
 

b. The proposal would meet the required standards for a variance, 
because: 

 
(1) The proposal is reasonable for two reasons: 

 
(a) The existing, non-conforming northerly parking lot 

presents a practical difficulty from both a functional 
and aesthetic standpoint. Maintaining the existing 
setback line is reasonable.  

 
(b) The westerly parking lot would follow the setback line 

of an existing drive aisle and would be adjacent to 
another parking lot. As such, the variance would have 
little to no impact on surrounding buildings.  

 
(2) The Wayzata Boulevard area is characterized by office 

development and associated parking lots. The requested 
setback variances would not alter this character. 

 
c. The addition could be supported by the existing roadway system. 
 
Approval of the site and building plans is subject to the following 
conditions: 
 
a. Subject to staff approval, the site must be developed and 

maintained in substantial conformance with the following plans, 
unless modified by the conditions below: 
 
• Site plan date-stamped February 28, 2007. 
• Grading plan date-stamped February 28, 2007. 
• Building elevations date-stamped February 28, 2007. 
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The above plans are hereby adopted as the master development 
plan and as final site and building plans. 
 

b. Prior to issuance of a grading permit, the following must be 
completed: 

 
 (1) Submit the following for staff review and approval: 
 
  (a) Final site, grading, drainage, utility and erosion control 

  plans. 
 
   (i) Plans must limit the driveway radii to 10 feet. 
 

(b) A hydrology report for the entire site. Rate and 
volume must be less than existing conditions.  

 
(c) Infiltration calculations. 
 
(d) Calculations for the underground stormwater retention 

system verifying correct sizing based on added 
impervious surface and site soil type. 

 
(e) Profiles for all watermain, sanitary, and storm sewer 

lines as required by the city engineer. 
 
(f) A Stormwater Pollution Prevention Plan acceptable to 

the city engineer and natural resources staff.  
 
(g) A maintenance agreement for the underground 

stormwater retention system. 
 
(h) A construction management plan. 
 
(i) Permits, including an NPDES permit, may be required 

from other outside agencies, including but not limited 
to Mn/DOT and the Bassett Creek Watershed District. 
It is the applicant’s and/or property owner’s 
responsibility to obtain any necessary permits. 

 
(j) A letter of credit for 150% of an estimated cost or 

125% of a bid cost to comply with grading permit 
requirements and restore the site. 
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(2) Install a temporary rock driveway, erosion control and tree 

protection fencing for staff inspection. These items must be 
maintained throughout the course of construction. 

 
c. Complete the following prior to issuance of building permit: 
 

(1) Submit a final landscape and irrigation plan for staff 
approval. The plan must include total project cost estimate 
and landscaping cost estimates. These estimates must meet 
minimum requirements outlined by city code. The plan itself 
must contain plantings meeting all minimum requirements 
outlined by city code or as required by natural resources 
staff.  

 
(2) Submit a letter of credit or cash escrow for 150% of the 

estimated cost or 125% of a bid cost for all required 
landscaping. 

 
(3) A final illumination plan for staff approval. 

 
(4) Record this ordinance with the county. 

 
d. The property owner is responsible for replacing any required 

landscaping that dies.  
 
e. All rooftop and ground-mounted mechanical equipment, and 

exterior trash and recycling storage areas, must be enclosed with 
materials compatible with the principal structure, subject to staff 
approval. Low profile, self-contained mechanical units that blend in 
with the building architecture are exempt from the screening 
requirement. 

 
f. Approval does not include the signs shown on the drawings. 

Separate permits are required from staff. 
 

g. Space presented as storage area on the plans must remain as 
such or additional parking would be required.   

 
h. Construction must begin by December 31, 2008, unless the 

planning commission grants a time extension. 
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Appeal of the maximum trip generation  
 

3) Recommend that the city council approve the applicant’s appeal of the 
maximum trip generation outlined for the properties at 9999 and 10001 
Wayzata Boulevard. Approval is based on the following findings: 

 
(1) Though the development would generate more vehicle trips that 

outlined city code, no major traffic impacts are anticipated. 
 
(2) The Ford Road/Wayzata Boulevard intersection would continue to 

operate at Level of Service A.  
 
(3) New vehicle trips from the proposed development would not 

increase at the delay at any major intersection by more than four 
seconds. 

 
Conditional Use Permit 

 
4) Recommend that the city council adopt the resolution on pages A39–A43 

of the staff report, which approves the conditional use permit for a drive-up 
bank facility. This resolution is based on the finding that the proposal 
meets all conditional use permit standards. Approval is subject to the 
following conditions: 

 
a. Public address systems must not be audible from any residential 

parcel. 
 
b. Record this resolution with the county before the city issues a 

building permit.  
 

c. The city council may reasonably add or revise conditions to 
address any future unforeseen problems.  

 
d. Any change to the approved use that results in a significant 

increase in traffic or a significant change in character would require 
a revised conditional use permit. 

 
Adams, Brandt, Dahl, Lehman, Schmitz, and Hart voted yes. Cheleen was 
absent. Motion carried. 
 
Chair Hart stated that the item was tentatively scheduled to be reviewed by the 
city council at its April 23, 2007 meeting. 
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9. ADJOURNMENT 
 
Adams moved, second by Schmitz, to adjourn the meeting at 7:15 p.m. 
Motion carried unanimously. 
 
 
By:  ____________________________                            

Lois T. Mason 
Planning Secretary 



 
Planning Commission Staff Report 

Meeting of April 26, 2007 
 
 
Brief Description: Conditional use permit to move over 1,000 cubic yards of 

earth at 18511 and 18517 Ridgewood Road for Rod 
Peterson.    

 
Recommended Action: Recommend the city council adopt the resolution approving 

the request. 
 
 
Introduction 
 
Rod Peterson, RP Properties LLC, is proposing to move approximately 4,750 cubic 
yards of earth onto two lots within the Ridgewood Heights development. (See pages 
A1–A2.) A conditional use permit is required for any grading work in excess of 1,000 
cubic yards.  
 
City code contains no specific conditional use permit standards for grading activity in 
excess of 1,000 cubic yards. Rather, the conditional use permit requirement is intended 
to give the city council an opportunity to review a project and impose any conditions it 
deems appropriate. 
 
 
Background Information 
 
Ridgewood Heights is a three-lot subdivision that received preliminary and final plat 
approval in 2005. (See pages A3–A5.) The Ridgewood Heights property slopes 
downward from north to south.  During initial review of the project, staff had great 
concerns about the slope of the property. The slope is visually quite dramatic. However, 
at less than 30 percent, it is not considered “unbuildable” by city code standards. As 
Ridgewood Heights met all minimum zoning requirements, the city was obligated to 
approve the development. Since the approval, erosion from the site has been an on-
going issue.  
 
Over the last year and a half, staff has spent an extraordinary amount of time, over 108 
hours, reviewing and dealing with the development and the companies and persons 
associated with it. A full outline of staff action can be found in the “Supporting 
Information” section of this report.   

bleaf
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Subject: CUP To Move Over 1,000 cy of Earth, 18511 and 18517 Ridgewood Rd 
 
 
 
Primary Questions 
 
• Is the proposed grading appropriate for the site? 
 

Yes. A general grading plan was reviewed during the preliminary plat review 
process. (See page A6.) Following the plat approvals, a grading permit was issued, 
which was for grading in substantial conformance with general plan.  
 
Following issuance of the grading permit, the individual properties were sold from 
the original subdivider to a builder. Based on the existing grade of the properties and 
the approved grading plan, any home built on the property would have a front 
elevation of, at minimum, one exposed level and a rear elevation of, at minimum, 
three exposed levels. (See Figure 1.) Rather than construct houses of this design, 
the builder revised the proposed grading in conjunction with building permits 
submitted for the homes. The permits include retaining walls, up to 13 feet in height. 
(See pages A7–A13.) Through use of these retaining walls, exposed levels at the 
rear of the homes are reduced to a minimum of two.  (See Figure 2) 
 
The retaining walls and proposed grading neither increase nor reduce the visible 
mass of construction. Rather, the walls simply change what the visible mass in the 
rear would be from: (1) a minimum of three full stories of house; to (2) a large 
retaining wall and a minimum of two full stories. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The proposed grading meets minimum engineering standards. 

FIGURE 2 

WITHOUT RETAINING WALL 

FIGURE 1 

WITH RETAINING WALL
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• Should stringent conditions be placed on the conditional use permit? 
 

Yes. Relative to other small development projects, staff has spent a disproportionate 
amount of time dealing with the Ridgewood Heights development following its 
approval. There have been numerous violations on the site including grading work 
done without an approved permit and lack of/poor erosion control resulting in 
significant amounts of sediment in area wetlands and on neighboring properties. 
Due to lack of cooperation, staff has issued citations of increasing amounts and 
stop-work orders on several separate occasions.  

 
Staff continues to receive complaints from area residents about the disruption this 
project has caused. These complaints are reflected in many of the neighborhood 
survey responses received for this project. Staff acknowledges and, in many ways, 
shares the frustration of these residents. Nevertheless, denial of the requested 
conditional use permit would not correct problems created. 
 
Staff finds that approval of the conditional use permit with stringent conditions would 
allow the development to be completed more quickly than it would be otherwise. 
Approval would also afford the city greater controls over work done on the site.  
Suggested conditions of approval include: 

 
• A cash escrow in the amount of $10,000.00 must be deposited with the city. 

This escrow must be accompanied by a document prepared by the city 
attorney and signed by the builder and property owner. The document will 
outline a procedure for notification of erosion and/or grading violations and 
compliance with city requirements. Upon notification of a violation the 
builder/property owner will have 48 hours to come into compliance. If 
compliance is not achieved the city will use any or all of the escrow dollars to 
correct any erosion and/or grading problems. 

 
• Specific construction management plans for each lot outlining: hauling hours, 

hauling routes, erosion control plans, sweeping plans, and construction 
parking limits. Hauling hours will be limited to weekdays. 

 
• Construction of retaining walls must begin before fill is brought to the site and 

before footing inspections for either home.  
 

 
Staff Recommendation  
 
Recommend that the city council adopt the resolution on pages A14–A18, which 
approves a conditional use permit to move over 1,000 cubic yards of earth at 18511 and 
18517 Ridgewood Road. This resolution is based on the following findings: 
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1) The proposal would meet the general conditional use permit standards as 

outlined in city code. 
 
2) The proposal would meet minimum engineering requirements. 
 
3) The conditional use permit, with stringent conditions, would allow the 

development to be completed more quickly than it would be otherwise.  
 
4) The conditional use permit would give the city the opportunity to place greater 

controls over the work done on the properties. 
 
Approval is subject to the following conditions: 
 
1) Prior to issuance of a building permit, complete the following: 
 

a. Submit a tree preservation plan for each property. 
 

b. Submit a specific construction management plan for each property. This 
plan must outline erosion control measures, a street sweeping plan, 
construction parking, haul routes, and haul hours. Haul hours are limited 
to weekdays only. 

 
c. Submit an erosion control escrow in the amount of $10,000.  
 
d. This escrow must be accompanied by a document prepared by the city 

attorney and signed by the builder and property owner. Through this 
document the builder and property owner will acknowledge: (1) the 
property will be brought into compliance within 48 hours of notification of a 
violation; and (2) if compliance is not achieved, the city will use any or all 
of the escrow dollars to correct any erosion and/or grading problems. 

 
e. All property corner stakes must be reset for staff inspection. 
 
f. Submit revised plans for the retaining wall, soils data, and any other 

information as required by the city’s building official. 
 
g. Record this resolution with the county and return a recorded copy of this 

resolution to the city. 
 
2) Prior to final inspection of either house: 
 

a. Submit an engineering report associated with the retaining walls, as 
required by the city’s building official. 
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b. Submit either one of the following: 
 

(1) As-built plans that include the foundation, retaining walls, two-foot 
contours and any other item as required by the city engineer; or 

 
(2) Cash escrow in an amount to be determined by the city engineer 

and natural resources staff. The escrow dollars will not be released 
until all required as-builts have been submitted. 

 
3) Construction of retaining walls must commence before any fill is brought onto the 

site and prior to footing inspections for either house. 
 
 a. The retaining walls must meet all building code requirements. 
 

b. Construction of the retaining wall must meet all other requirements of the 
city’s building official and building plans reviewer. These may include, but 
are not limited to: 

 
(1) An engineer on site during construction of the retaining walls. 
 
(2) As required by the city’s building plans reviewer, an engineering 

report must be submitted following installation of the walls. 
 
4) As defined by natural resources staff, groups of trees adjacent to the Ridgewood 

Road must be protected during construction. 
 

5) No tree removal is permitted within the wetland or the 25-foot wetland buffer. 
 
6) A swale must be graded between the houses to direct overflow from the street. 
 
7) The city council may reasonably add or revise conditions to address any future 

unforeseen problems.  
 
8) Any change to the approved use that results in a significant increase in traffic or 

a significant change in character would require a revised conditional use permit. 
 
9) The applicant must agree to the above conditions in writing. 
 
 
Originator: Susan Thomas, Principal Planner 
Through:  Julie Wischnack, AICP, City Planner  
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SUPPORTING INFORMATION 
 

 
Surrounding Land Uses  

 
The lots on all side of the subject properties are zoned and guided low-density 
residential. 
 
Existing Site Features 
 
The Ridgewood Heights development is made up of three, single-family residential lots. 
The lots, which met all minimum zoning standards, slope dramatically downward from 
north to south. Though visually quite steep, the slope does not meet the code definition 
of a “steep slope.” A large wetland is located on the southeast portion of the property. 
 
A house is currently under construction at 18523 Ridgewood Road. A building permit 
was issued for this home as: (1) the house met all minimum setback requirements; and 
(2) the grading associated with the house did not require a conditional use permit.  
 
Planning 

 
Guide Plan designation: Low-density residential 
 
Zoning:    R-1 
 
Grading 
 
As proposed, approximately 3,000 cubic yards of fill would be brought to the 18511 
Ridgewood Road property. Approximately 1,750 cubic yards would be brought to the 
18517 property. This is approximately 430 dump trucks of earth.  
 
The city engineer has reviewed the proposed grading plans submitted in conjunction 
with the building permits for each site. The plans meet engineering standards and are 
generally acceptable.  
 
Retaining Walls 
 
Several area residents have requested that staff guarantee that the proposed retaining 
walls will not fail. The city does not provide such guarantees. However, a building permit 
and associated inspections are required for such construction.  
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Tree Removal  
 
Tree removal on the property was approved as part of the original grading plan. Under 
the current proposal, four additional trees would be removed. Three of these trees were 
previously approved for removal under the original grading plan; one of the trees is in 
poor condition.  
 
As conditions of approval: 
  

• A tree preservation plan would be required for each property. 
 
• As defined by natural resources staff, groups of trees adjacent to the Ridgewood 

Road must be protected during construction. 
 
• No tree removal is permitted within the wetland or the 25-foot wetland buffer. 

 
History 
 

What follows is a full outline of staff time and actions associated with Ridgewood 
Heights since the preliminary plat approval in 2005. 
 
October 25, 2007 Demolition permits were issued for the existing house on the 

site. 
 
November 7, 2005 Demolition is completed. 
 
December 7, 2005 Planning staff sent a letter to the property owner outlining the 

conditions of approval associated with the project but yet to 
be completed. 

 
February 8, 2006 Staff received a complaint about grading occurring on the 

site. A site inspection revealed that several hundred (200–
300) cubic yards of fill have been hauled in and spread 
throughout the site. No grading permit had  been issued. A 
grading permit is required for any work in excess of 50 cubic 
yards or 5000 square feet. 

 
February 10, 2006 Staff left a message for the property owner’s engineer 

regarding the illegal fill. 
 
February 17, 2006 Yet to receive a response from the property owner’s 

engineer, staff contacted him yet again. He indicated he 
knew nothing of the fill. 
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February 27, 2006 Staff inspection of the site revealed that more fill had been 
brought to the site. New signs had been placed on the 
properties associated with a home builder. Staff contacted 
the builder and ordered him to stop filling and install erosion 
control. 

 
February 28, 2006 Staff inspection of the site revealed yet more fill had been 

brought to the site. The builder was again contacted, ordered 
to stop fillings, install erosion control fencings, stabilize the 
soil and clean the streets. Staff indicated a citation would be 
issued on March 6 unless these directives were complied 
with. 

 
March 1, 1006 The builder contacted staff and indicated he would comply. 

However, a staff inspection later that day found a bobcat 
spreading yet additional soil on the site. Staff immediately 
directed the bobcat operator to leave the site. A STOP 
WORK ORDER was posted on the site. 

 
March 2, 2006 Staff left a message for the property owner regarding the 

violation. 
 
March 3, 2006 The property owner’s engineer contacted staff and indicated 

that erosion control would be installed the following week. 
 
March 6, 2006 The property owner contacted staff and indicated that 

erosion control would be installed by March 8. However, 
there was no compliance by the previously established 
deadline, a citation was issued. 

 
March 7, 2006 A second day of non-compliance resulted in issuance of a 

second citation. The fine was doubled. 
 
March 8, 2006 Erosion control was installed. No grading permit was issued 

for the existing fill on the site. 
 
April 10, 2006 The property owner paid all outstanding citations. 
 
April 20, 2006 A grading permit was issued. Staff conducted a 

preconstruction meeting with the street contractor, utilities 
contractors and the property owner’s engineer. Natural 
resources staff attended the meeting to address erosion 
issues. The contractor indicated the site work would be 
completed and the site stabilized within four to six weeks 
from the start date. 
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May 17, 2006 Staff inspected the site. Approved tree removal had been 
completed. 

 
June 19, 2006 Staff inspected the site following a large storm event. Large 

amounts of sediment had washed from the slope into the 
wetland and onto the adjacent property. Sediment plumes 
were spotted over 200 feet into the wetland from the point of 
silt fence failure. An inspection notice was sent to the 
property owner’s engineer. 

 
 Staff met the owner’s engineer on site and explained the 

extreme nature of the violation. This would not be permitted 
to reoccur. The engineer indicated that most of the grading 
was complete and that most of the slope would be stabilized 
within two weeks. 

 
June 29, 2006 Staff inspected the site. The major deltas of sediment had 

been removed from the wetland. However, staff determined 
that the majority of fine sediment located farther into the 
wetland could not be removed without causing additional 
negative impacts to the wetland. The erosion control had 
been temporarily repaired. The sediment on the adjacent 
property was removed by the neighboring property owner. 

 
August 21, 2006 Staff inspected the site following a major rain event. Large 

amounts of sediment had washed from the slope into the 
wetland and onto the adjacent property. The required storm 
sewer had been installed incorrectly. There had been no soil 
stabilization on the site. 

 
August 23, 2006 Staff received notice that the property owner’s original 

engineer is no longer supervising the project. 
 
August 25, 2006 Staff inspected the site. No required corrections had been 

made. 
 
August 28, 2006 Staff reissued an inspection notice to the property owner’s 

engineering firm and met on site with the engineer and 
contractor. Staff outlined all of the corrections that need to 
be made and the weekly maintenance that need to be 
preformed on all erosion control until the slope was 
stabilized. Staff again reiterated the extreme nature of the 
violations on the site and directed that all sediment washed 
into the wetlands needed to be removed without use of 
equipment other than hand tools. 
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September 5, 2006 Staff inspected the site following weekend rains. Additional 

sediment had washed into the wetland and onto the adjacent 
property. Erosion control was inadequate. Heavy equipment 
tracks were evident in the wetland where sediment had, 
apparently, been removed by illegal means.  A STOP 
WORK ORDER was issued. No additional work would be 
permitted on the site until all corrections had been made and 
the current owner, engineer, and city staff met together on 
site. 

 
 Staff indicated that they must be informed and be on site 

with the new deposits of silt were removed from the wetland 
to ensure that only hand tools were used. 

 
September 8, 2006 Staff met on site with the current owner, engineer, and street 

contractor. Staff explained that LIMITED grading would be 
permitted to allow completion of the cul-de-sac and 
correction of the storm sewer, provided that the site were 
stabilized via mulch and seed within three weeks. Staff 
emphasized that NO sediment was permitted to wash 
beyond the approved grading limits. The property owner’s 
engineer noted that three homes had been designed for the 
properties which would necessitate a revised grading plan.  

 
October 3, 2006 Staff received and reviewed the revised grading plan. 
 
October 6, 2006 Staff met with the current owner, engineer, and builder to 

discuss the revised grading plan. Major revisions were 
needed. 

 
November 6, 2006 Staff reviewed new grading plans. More revisions were 

required. 
 
November 22, 2006 Staff inspected the property. A STOP WORK ORDER was 

issued for various violations including intrusion into the 
wetland while attempting to correct the storm sewer. Staff 
noted the storm sewer was again installed incorrectly; it was 
too close to the wetland edge and again would need to be 
corrected. 

 
November 28, 2006 Staff inspected the site and notified the property owner of 

multiple violations. The site was still not stabilized. 
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November 30, 2006 Staff met the property owner’s engineer and contractor on 
site to discuss and correct the violations. 

 
December 6, 2006 Staff gave provisional approval to the revised grading plan, 

subject to the review and approval of the building permits 
associated with the three lots. 

 
December 18, 2006 Staff inspected the site. The majority of violations from the 

November 28 inspection had been corrected. 
 
December 19, 2006 Staff inspected the site. Further corrections had been made. 
 
December 29, 2006 Staff inspected the site. All remaining violations from the 

November 28 inspection had been corrected. 
 
January 5, 2007 Building permits for houses on all three lots were submitted. 
 
February 20, 2007 As-built grading plans were received from the property 

owner’s engineer. 
 
March 6, 2007 Revised building permit surveys, with as-built topography, 

were submitted.  
 
March 30, 2007 The building permit was issued for the house at 18523 

Ridgewood Road. 
 
New Policies 
 
Based on the Ridgewood Heights experience, staff has established two new plat 
requirements: 
 

• Specific home types must be noted on preliminary plat drawings. For instance: 
walkout, split, or full basement homes must be designated. This designation 
allows staff to better evaluate possible future impacts and possibly suggest 
conditions of approval to deal with these impacts. 

 
• For projects including public streets, private drives, or any non-custom grading, a 

cash escrow must be deposited and document establishing the city’s right to use 
that escrow to correct unaddressed erosion and/or grading problems must be 
submitted. 
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Previous Delays 
 
There have been numerous delays over the course of this project. For the most part, 
these delays have been due to plan revisions, inadequate information, incomplete site 
work, and incorrect documentation. 
  
Conditional Use Permit Standards 
 
City code outlines the following standards which must be met for conditional use permits 
to be approved: 
 
1) The use is consistent with the intent and goals of the ordinance. 
 
2) The use is consistent with the goals, policies, and objectives of the comprehensive 

plan. 
 
3) The use does not have an undue adverse impact on governmental facilities, utilities, 

services or existing or proposed improvements. 
 
4) The use is consistent with the city’s water resources management plan.  
 
5)  The use is in compliance with the performance standards specified in section 300.28 

of this ordinance. 
 
6) The use does not have an undue adverse impact on the public health safety or 

welfare. 
 
Neighborhood Comments 

 
We surveyed the property owners within 400 feet of this site. Out of 34 properties, we 
received 9 replies as follows:  
 

0 
Strongly 
Support 

0 
Somewhat 

Support 

1 
 

Neutral 

2 
Somewhat 

Oppose 

6 
Strongly 
Oppose 

 
Neutral -  Eastwood Rd. 
 
 
Somewhat Oppose 
 
Somewhat Oppose - 4309 Ridge Ct. 
I would not like it if they want to build three or four castles like the one across the street. 
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Somewhat Oppose - 18625 Ridgewood Rd. 
Is Rod Peterson requesting to "move" the earth offsite or to a different location on the 
lot? It looks as though a lot of earth has already been moved. If he plans to move the 
earth into the wetlands, we would be opposed." 
 
 
Strongly Oppose 
Strongly Oppose - 18416 Ridgewood Rd. 
My purpose of opposition is that Ridgewood Road is already in dire need of a major 
overhaul. The property in question has already brought a numerous amount of fill in, 
and then had to be removed with new fill coming back. Now they want to remove an 
excessive amount of fill out again and I am assuming that they will need to bring 
material in to create an engineered building site. My estimation is that dump trucks can 
haul between 10 to 20 yards per load which calculates to be somewhere in the range of 
240 to 475 truck loads. As I mentioned at the beginning of this letter, Ridgewood Road 
needs help. Will this be part of the plan after the work is completed? And are they (the 
developer) willing to pay for the road or will I be assessed for it in my tax increases? 
 
Strongly Support - 18600 Ridgewood Rd. 
I welcome the new houses and neighbors. I feel he should be able to build on his 
property as he sees fit. 
 
Strongly Oppose - 4409 Eastwood Rd. 
This is an attempt to respond to the letter dated April 3, 2007, and the related 
information included with the letter. Unfortunately, the letter contains hardly any helpful 
information, and the type size on the grading plan is so small as to be unreadable with a 
magnifying glass.  As a nearby owner, here is what I would like to know:  (1) The letter 
says the conditional use permit is "to move" about 4,750 cubic yards of earth on two 
lots. First, what does this mean? Is dirt being brought onto the properties or removed? If 
removed, then where will the dirt end up? Will it be dumped off site? Will it be dumped 
in other aresa on the two lots? Will it be dumped on other near-by lots? Will it be 
dumped down the hill in back near the wetland? This crifical information is missing;  (2) 
Whether the dirt is being added or taken away on the lot, the key issue is how will 
drainage in the neighborhood be affected? Will there be more runoff down the hill in 
back and onto the roads? Will there be less? What is the net effect on drainage? And 
especially, what is the effect on the wetland down the hill?; (3) How will traffic in the 
area be affected? Will roads be closed? Which ones? For how long?, and (4) Will the 
project generate lots of dust, noise, or other pollution problems? While I appreciate and 
applaud your effort to gather information from area residents, you have fallen far short 
of the mark with the (lack of) information you provided. Someone at the city needs to 
ask what the residents of the area would want and need to know before they express an 
informed opinion. And then that is the information that should be provided. Without any 
answers to these critical questions, I have no option but to state that I "strongly oppose" 
the project. 
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Strongly Oppose - 4432 Sparrow Rd. 
I can't imagine that anyone in the neighbhorhood would be in favor of this proposal to 
add a wall and yards of earth. It appears to me that since a good part of the property is 
wetlands, the lot is suitable for only one or two houses---not three houses (or four 
houses as was originally proposed). The concrete turn-around, placed as far back as it 
is, has left less room for houses, making it even less suitable for more than two houses. 
How come nobody noticed this before the turn-around was put in? I know you will say 
something like "this proposal meets all minimum zoning ordinance standards". 
However, I view it as an ugly intrusion into the surrounding wetlands. Besides, who in 
the world would want to live in a house built on fill being held up by a wall? Not me. How 
big are these houses supposed to be anyway? McMansions? From the beginning, this 
developer has made a mess in a pretty neighborhood. He shouldn't be allowed to make 
the eyesoe he created even worse. I strongly oppose this project. 
 
Strongly Oppose - 4400 Sparrow Rd. 
See the attached letter on pages A13a–A13b. 
 
Strongly Oppose - 4416 Sparrow Rd. 
We totally agree with the (4400 Sparrow Road) letter and are strongly opposed to any 
more allowances to change the property. The city has already given enough to the 
developer/builder. Just because they paid too much for the property to begin with does 
not give them the right to ruin everyone else's property around them. The property is 
already an embarrassment to the city. Do you really want to continue? Our house 
shakes every time they dump a load of dirt and no one at the city cares how it impacts 
us (as we have already voiced our opinion). The developer never could fit three houses 
on the property to begin with. Now, let's let him make the footprints bigger? 
 
 
Deadline for a city decision: July 20, 2007 
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Brief Description: Ordinance amending non-conforming use sections of city 
code 

 
Recommended Action: Recommend that the city council adopt the ordinance 
 
 
Introduction 
 
The city attorney is recommending some fine-tuning of the city code sections regulating 
non-conforming uses. The proposed ordinance: 
 

1. adds definitions for expansion and improvement; 

2. adds a definition, and creates new requirements, for a legal non-conforming 
land use (a use no longer allowed): 

a. allows it to be replaced to exactly match the pre-existing conditions 
without any land use approval, if it qualifies for replacement under the 
ordinance;  

b. requires any improvement to a legal non-conforming land use to be 
allowed only by conditional use permit; and 

c. requires that a variance to allow expansion may only be approved by 
the city council; 

3. adds a definition, and creates new regulations, for a legal non-conforming 
development (a use that does not meet dimensional standards): 

a. allows it to be replaced to exactly match the pre-existing conditions 
(with exceptions for internal improvements and improved materials for 
a roof, siding, windows, or doors) without any land use approval, if it 
qualifies for replacement under the ordinance;  

b. requires improvements that bring the structure into compliance with the 
building code to first receive approval from the planning director;  

c. requires other improvements to first receive site plan approval; and 

d. requires that a variance to allow expansion may be approved by the 
planning commission; 
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4. requires that variances are needed (a) for expanding into any non-conforming 
area even though the footprint of the use is made more conforming and (b) for 
improvements that reduce the extent of the variance but still do not meet 
ordinance requirements; 

5. adds that the reconstruction, improvement or expansion of a use in a 
floodplain area must comply with eligibility requirements for National Flood 
Insurance Program; 

6. provides that a non-conforming vacant lot may not be developed if it is in 
common ownership with adjacent property;  

7. provides that a non-conformity created by an eminent domain action is not 
subject to the restrictions placed on non-conforming uses; and 

8. provides that the burden of proof for an applicant is “clear and convincing 
evidence.”   

 
Primary Issues 
 
• Should the definitions be added to the ordinance? 
 

Yes.  A few years ago the state law was amended to allow non-conforming uses 
of all kinds to be replaced and improved but not expanded if they met certain 
conditions. The law did not provide definitions for the terms “replaced,” 
“improved” and “expanded.” This has created confusion for residents and city 
staff as they try to determine exactly what is allowed. The city attorney created 
definitions for “improved” and “expanded” based on various court decisions. This 
should help all parties understand what is and is not allowed. 

Definitions are also added to distinguish between non-conforming land uses, 
which are uses that are no longer allowed, and non-conforming developments, 
which are permitted uses that do not meet ordinance standards such as size, 
depth, etc. These definitions are important because the two categories are 
treated differently regarding replacement and improvement. 

• Should non-conforming land uses be treated differently than non-conforming 
developments? 

 
Yes. Because non-conforming land uses are uses that are no longer allowed, it is 
appropriate that greater constraints be placed on them, with the intent of 
encouraging their eventual elimination. The ordinance would allow replacement 
only if the resulting construction matched exactly the pre-existing conditions. Any 
improvements would require a conditional use permit, which would provide the 
opportunity to impose conditions to protect the public health, safety, and welfare, 
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which is allowed by state law. Any expansion would require a variance that could 
be granted only by the city council. 

In contrast, non-conforming developments have primarily dimensional problems. 
The uses themselves are allowed. Therefore, lesser scrutiny appears 
appropriate. The proposed ordinance would allow replacement to match pre-
existing conditions but would give exceptions for internal improvements and for 
improved materials to replace roofs, siding, windows, and doors. Other 
improvements would need site plan approval, except that the planning director 
could give administrative approval for improvements that bring the structure into 
compliance with building code requirements. Expansion of non-conforming 
developments could be allowed through a variance granted by the planning 
commission. 

• Should the other miscellaneous provisions be adopted? 
 

Yes. The requirement to comply with the National Flood Insurance Program was 
recently added to the state statute and should be added to the city ordinance to 
be consistent. 
 
A new paragraph would provide that a non-conforming lot does not have a right 
to be developed if it is in common ownership with adjacent land at any time after 
the non-conformity was created. This is a provision already established by the 
courts and just codifies authority that the city already has. 
 
The ordinance would also change the status of a non-conformity created by 
eminent domain, such as a reduced front setback in a road project. Currently the 
code provides that the resulting non-conformity is subject to the non-conforming 
use limitations. The proposed ordinance would provide the opposite. This change 
will reduce property acquisition costs for public agencies. Under the current 
ordinance, the city has had to grant a variance for the non-conformity in order to 
avoid additional expense. 

The ordinance would also provide that the burden of proof for an applicant is 
“clear and convincing evidence” which is the standard that the city of St. Paul has 
in its ordinance and which has been recognized by a court decision. 

 
Staff Recommendation 
 
Recommend that the city council adopt the ordinance on pages A1-A9. 
 
 
Originator: Desyl Peterson, City Attorney 
Through: Julie Wischnack, AICP, City Planner 
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