
City Council Agenda Item #14D 
Meeting of April 10, 2006 

 
 
Brief Description: Items concerning grade changes and a pervious patio on the 

lake access lot at 17024 Gray’s Bay Boulevard for Lakewest 
Landscape. 

 
Recommended Action: Adopt the resolution, which approves the conditional use 

permit and the floodplain alteration permit, but denies the 
setback variance.  

 
 
Introduction 
 
Lakewest Landscape, represented by Jim Fretham, is proposing grading within the 
floodplain and installation of an 18-foot x 18-foot (324 square feet) pervious patio at 
17024 Gray's Bay Boulevard. The owners of the lot, Thomas and Patricia Kasbohm, 
reside in the home across the street at 17025 Gray’s Bay Boulevard and use the lot for 
recreation and access to the lake. The patio would be installed next to the lakeshore. 
(See the attached narrative and plans on pages A8–A18.) 

 
The proposal requires the following approvals: 

 
1) Shoreland Setback Variance 

 
City Code requires that unenclosed or uncovered patios maintain a shoreland 
setback determined by a line drawn from the closest corners of the two 
immediately adjacent structures provided there is a minimum setback of 25 feet 
and that the lot was recorded as of February 12, 1966. The existing stone patio 
north of the property is setback 0 feet and the existing wood deck south of the lot 
is setback approximately 8 feet from the shoreline. (See page A13.) The 
proposed patio would be setback 14 feet from the shoreline, which requires an 
11-foot variance. 

 
2) Floodplain Alteration Permit 
 

A floodplain alteration permit is required for any alteration of the size, depth, or 
contour of the floodplain greater than 1,000 square feet or excavation/fill activity 
exceeding 20 cubic yards. The proposal would alter 4,850 square feet of 
floodplain and the total earthwork proposed is 28 cubic yards. 
  

3) Conditional Use Permit 
 

A conditional use permit is required for any permitted use, including detached 
patios, that involves excavation or fill of an area greater than 1,000 square feet or 
a volume exceeding 20 cubic yards. The grading proposed for the installation of 
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the pervious patio, drain tile, river rock depression, and swale exceeds these 
perimeters. 
 

Staff is recommending denial, based on the findings below.   
 
 
Background 
 
Staff had previously recommended approval of the variance for the following five 
reasons: 
 

1) The proposed patio would be set back farther from the shoreline than the deck 
and patio on the two adjacent lakeshore lots. (See page A13.)  

 
2) A significant portion of the patio (44%) would meet the required 25-foot setback. 

The portion extending into the setback (180 square feet) would be no larger than 
the size of the two existing structures located on the neighboring lots. (See page 
A13.) 

 
3) The patio would be unenclosed and would not negatively impact the view from 

Gray’s Bay Boulevard, the lake, or neighboring properties. (See pages A17-
A18.) The proposed patio would sit less than a foot above the existing grade and 
would not be higher than the two adjacent structures. 

 
4) The patio would be constructed of pervious pavers to allow infiltration, reduce 

hard surface area, and minimize runoff. 
 

5) The property owners plan to use the patio for recreational activity related to the 
lake. Placing the patio farther from the shoreline would not be consistent with the 
intended use. 

 
On March 27, 2006, the city council postponed the item to April 10, 2006, at the request 
of the applicant. The council did not think there were adequate findings showing a 
hardship for the variance. The applicant wanted time to present additional information 
justifying the variance. (See the minutes on pages A21–A27.)  
 
The applicant’s engineer has since provided the letter on page A9-b that explains their 
hardship. Generally, the hardship described in their letter is that moving the patio back 
to meet code would create drainage problems on the applicant’s site and potential 
problems for the adjacent lot. See their letter on page A9-b for details. 
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Primary Issue 
 
• Is the shoreland setback variance reasonable? 
 

No. While staff had previously supported this variance, the council did not think the 
findings were sufficient to justify the variance. Staff has since reviewed the 
applicant’s latest letter. Staff does not concur with the applicant’s engineer. Staff 
believes that there are other reasonable options. The patio could be moved back to 
meet the setback requirement. If the applicant is concerned about the additional fill 
required or drainage issues, the patio could be reduced in size. Staff believes that 
the patio could be reduced in size and still be a reasonable size. To maintain use of 
the area in front of the patio, the applicant could use other materials that would not 
be subject to setbacks, such as reinforced turf or a geo-grid type material with rock 
infill. Since this material is under the grass and pervious, it would not be subject to 
setbacks.  
 

• Is the proposed floodplain alteration permit reasonable? 
 

Yes. No net fill would occur within the floodplain. A depression would be excavated 
to compensate for the amount of fill placed on the lot. (See page A15.) Grading 
would remain slightly lower than the adjacent property and flow will be unobstructed 
across the lot. Because most of the lot is within the floodplain, any grading on the 
site would result in alteration of the existing floodplain. (See page A16.) 

 
• Is the proposed conditional use permit reasonable? 
 

Yes. The proposed use would not obstruct flood flows, increase flood elevation, 
decrease existing storage volume, or result in net fill within the floodplain. Surface 
runoff would be minimized through the use of pervious pavers, landscape stone, 
and vegetative groundcover. No significant trees would be removed and grading 
would be minimized adjacent to the existing trees along the northwest lot line. 

 
 
Planning Commission Recommendation 
 
On January 26, 2006, the planning commission unanimously recommended that the city 
council approve the project as recommended by staff. (See the minutes on pages A19–
A–20.)  
 
 
Staff Recommendation 
 
Adopt the resolution on pages A1–A4, which approves the conditional use permit, 
floodplain alteration permit, and denies the shoreland setback variance from 25 feet to 
14 feet. This resolution is based on the following findings: 
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1) The proposed variance is denied for the following reasons: 
 

a. The patio can be reduced to a reasonable size and moved back to meet 
setbacks. 

 
b. There are other options to use the setback area that would not require a 

setback variance. 
 

c. While the adjacent properties have patios closer to lake, those patios are 
illegal or legal nonconforming uses.  

 
2) The proposed conditional use permit and floodplain alteration permit are 

approved for the following reasons:  
 
a. The proposed use would have low damage potential. Flood flows would 

not be obstructed, no net fill will occur, water storage would be 
maintained, and there would be no increase in the flood elevation. 

 
b. All fill material and exposed soil will be protected by vegetation or stone. 
 
c. No impact will occur to significant trees, wetlands, or public easements. 

 
The above-described conditional use permits are approved, subject to the following 
conditions: 
 
1) Tree protection and erosion control must be installed and maintained until 

groundcover is established. 
 

2) Submit proof of having recorded this resolution with the county before the city 
issues a grading permit. 
 

3) The city council may reasonably add or revise conditions to address any future 
unforeseen problems. 

 
4) Moving the patio back to meet setback requirements.  
 
 
Submitted through: 
 John Gunyou, City Manager 
 Geoff Olson, Planning Director 
 
Originated by: 
   Aaron Schwartz, Natural Resources Specialist 
 
G:\WORD\CC Items 2006\2006 CC Staff Reports\cl05095.05b.doc 
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SUPPORTING INFORMATION 
 

 
Surrounding Land Uses  

 
The lots on all sides of the subject property are zoned and guided low-density residential. 
 
Existing Site Features 
 
The owners of the lot reside in the home across the street at 17025 Gray’s Bay Boulevard and 
use the lot for access to the lake. The lot is primarily mowed turf with no existing structures. 
 
Planning 

 
Guide Plan designation: Low Density Residential 

 
Zoning: R-1 

 
Traffic 
 

Construction vehicles would access the site from Gray’s Bay Boulevard. 
 

Building Design 
 

The patio would be constructed of pervious pavers and would not be enclosed. No other 
structures are proposed. 

 
Grading 

 
Most of the site would be graded. The proposed patio area would be filled and leveled, and a 
depression created west of the patio to compensate for the fill. Minor grade changes would be 
made to the rest of the lot to install drain tile, direct drainage, and install plantings. 

 
Drainage 
 

The lot would continue to drain to the northeast. Drain tile and a slight swale would be 
installed to facilitate drainage from the southwest portion of the lot to the depression 
adjacent to the proposed patio. 

 
Landscaping 
 

Stairs would be installed adjacent to the street with stepping stones leading to the pervious 
patio. River rock would be placed over the created depression, plants will be installed along 
the street, and turf established over the remainder of the lot. The owner has decided not to 
install the sand beach indicated on the plans. 
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Neighborhood Comments 

 
 We surveyed the property owners within 400 feet of this site. We received nine replies as 

follows:  
 

4 
Strongly 
Support 

0 
Somewhat 
Support 

3 
 

Neutral 

0 
Somewhat 

Oppose 

2 
 Strongly 
Oppose 

 
 In favor: 

 
 “We are pleased to strongly support the application of Tom and Patty Kasbohm for the 

permits/permissions described in your letter of December 2. We have observed the 
frequent flooding which plagues the lot in question; alterations to reduce this flooding 
will improve the views of the lake from neighboring properties while significantly 
increasing the Kasbohm’s enjoyment of their property. As the applicants’ narrative 
pointed out, “[the lot] does not meet standard size requirements for building purposes.” 
The best (and most obvious) use of the lot in question is clearly for the recreational 
purpose that the applicants propose, and it is in line with the use of the similar lot (which 
is slightly higher) to the southeast. The proposed alterations appear to be modest and in 
keeping with the community, and the proposed landscaping and other features (stairs, 
stepping stones, fire ring, pavers) sound extremely attractive. In line with our strong 
support, we assume that the proposed improvements will not make the lot more suitable 
for subsequent building (either on the lot as currently owned/divided or if merged with 
any of the adjacent lots.) In addition to not meeting standard lot size requirements, the 
current grade and elevation also inhibit building there. With partial resolution the grade 
and elevation issues, some neighbors may be concerned that the lot is one step closer to 
an application to construct a building there at some point in the future. A covenant 
against subsequent building/application to build on the lot (i.e., to ensure the proposed 
recreational use in perpetuity) would be an appropriate condition of the department’s 
approval. Again, we strongly support the application to make the parcel more suitable for 
recreational purposes as outlined.” (17009 Gray’s Bay Blvd.) 

 “Just curious how it is possible to put in sand at the lake shore edge when we were 
required to add a conservation easement to our deed. Is this no longer required? Other 
than that, we are all for it.” (16940 Gray’s Bay Blvd) 

 
 “I own the property at 17021 and 17018 Gray’s Bay Blvd. 17018 is adjacent to the lot in 

question. I have no objection to the proposed plan.” (17021 Gray’s Bay Blvd) 
 

“It looks like a well thought out plan. Personally, I think it would be a vast improvement  
over the current look and situation. I strongly support the improvement as suggested.”  
(7202 Gray’s Bay Boulevard) 
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“This is a very reasonable application to improve a lot that is not only an eyesore but 
unusable after periods of rain and spring thaw. The plans will enhance the visual 
appearance of the lot and make it more usable throughout the year.” (17012 Gray’s Bay 
Blvd) 

 
Opposed: 

 
 “I do not agree with the altering of the current lake shore. Where are the natural plantings  

to filter the runoff before it drains into the lake?” (No address given) 
 

 “My strongest opinion of this application as proposed: Strongly Opposed. Comments or 
suggestions about this proposal: I oppose this proposal because anything added on to this 
property will be blocking my view of the lake. One of the major reasons I bought this 
property was due to the view.” (801 Twelve Oaks Center Drive, Wayzata) 

 
General comments: 

 
 “No-looks ok.” (17205 Gray’s Bay Blvd) 
 
 “We have no objection to the project as proposed.” (17204 Gray’s Bay Blvd) 

 
“I sincerely hope that the drain tiles will make up for the tree root loss that originally 
lowered the table (in my opinion). I live next door and I have experienced the water table 
rise to the house.” (17028 Gray’s Bay Blvd) 

 
 
Deadline for a city decision:  April 10, 2006 






























































